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Sec. 1909. [42 U.S.C. 1396h] (a) In General.—Notwithstanding section 1905(b), if a State has
in effect a law relating to false or fraudulent claims that meets the requirements of subsection
(b), the Federal medical assistance percentage with respect to any amounts recovered under a
State action brought under such law, shall be decreased by 10 percentage points.

(b) Requirements.—For purposes of subsection (a), the requirements of this subsection are
that the Inspector General of the Department of Health and Human Services, in consultation
with the Attorney General, determines that the State has in effect a law that meets the
following requirements:

(1) The law establishes liability to the State for false or fraudulent claims described in section
3729 of title 31, United States Code, with respect to any expenditure described in section 1903

(a).

(2) The law contains provisions that are at least as effective in rewarding and facilitating qui
tam actions for false or fraudulent claims as those described in sections 3730 through 3732 of
title 31, United States Code.

(3) The law contains a requirement for filing an action under seal for 60 days with review by the
Attorney General.

(4) The law contains a civil penalty that is not less than the amount of the civil penalty
authorized under section 3729 of title 31, United States Code.

(c) Deemed Compliance.—A State that, as of January 1, 2007, has a law in effect that meets
the requirements of subsection (b) shall be deemed to be in compliance with such
requirements for so long as the law continues to meet such requirements.

(d) No Preclusion of Broader Laws.—Nothing in this section shall be construed as prohibiting a
State that has in effect a law that establishes liability to the State for false or fraudulent claims
described in section 3729 of title 31, United States Code, with respect to programs in addition
to the State program under this title, or with respect to expenditures in addition to expenditures
described in section 1903(a), from being considered to be in compliance with the requirements
of subsection (a) so long as the law meets such requirements.
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’/(Cv DEPARTMENT OF HEALTH & HUMAN SERVICES Office of Inspector General

Washington, D.C. 20201

UL 24 2008

Edmund G. Brown, Jr.
Attorney General

Office of Attorney General
State of California

1300 I Street, Suite 1740
Sacramento, California 95814

Dear Mr. Brown:

The Office of Inspector General (OIG) of the U.S. Department of Health and Human Services
(HHS) has received your request to review the California False Claims Act, Cal. Gov’t Code §§
12650 through 12656, under the requirements of section 603 1(b) of the Deficit Reduction Act
(DRA). Section 6031 of the DRA provides a financial incentive for states to enact laws that
establish liability to the state for individuals and entities that submit false or fraudulent claims to
the state Medicaid program. For a state to qualify for this incentive, the state law must meet
certain requirements enumerated under section 6031(b) of the DRA, as determined by the
Inspector General of HHS in consultation with the Department of Justice (DOJ). Based on our
review of the law and consultation with DOJ, we have determined that the Cahforma False
Claims Act meets the requirements of section 6031(b) of the DRA.

Please note that a state that has a law in effect that OIG has determined meets the requirements of
section 6031(b) of the DRA will be deemed in compliance with such requirements for so long as
the law continues to meet such requirements. We would appreciate it if you would notify OIG of
any amendment to the California False Claims Act within 30 days after such amendment.

If you have any questions regarding this review, please contact me, or your staff may contact
Susan Elter Gillin at 202-205-9426 or susan.gillin@oig.hhs.gov or Katie Arnholt at (202) 205-
3203 or katie.arnholt@oig.hhs.gov.

Sincerely,

Daniel R. Levinson
Inspector General

cc: Aaron Blight, CMS
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West's Annotated California Codes Currentness
Government Code (Refs & Annos)
Title 2. Government of the State of California
Division 3. Executive Department (Refs & Annos)
Part 2. Constitutional Officers (Refs & Annos)
<@ Chapter 6. Attorney General (Refs & Annos)
= Article 9. False Claims Actions (Refs & Annos)
= 812650. Short title; definitions

(a) This article shall be known and may be cited as the False Claims Act.

(b) For purposes of this article:

(1) “Claim” means any request or demand, whether under a contract or otherwise, for money, property, or ser-
vices, and whether or not the state or a political subdivision has title to the money, property, or services that
meets either of the following conditions:

(A) Is presented to an officer, employee, or agent of the state or of a political subdivision.

(B) Is made to a contractor, grantee, or other recipient, if the money, property, or service isto be spent or used
on a state or any political subdivision program or interest, and if the state or political subdivision meets either
of the following conditions:

(i) Provides or has provided any portion of the money, property, or service requested or demanded.

(ii) Reimburses the contractor, grantee, or other recipient for any portion of the money, property, or service
that is requested or demanded.

(2) “Claim” does not include requests or demands for money, property, or services that the state or a political
subdivision has paid to an individual as compensation for employment with the state or political subdivision
or as an income subsidy with no restrictions on that individual's use of the money, property, or services.

(3) “Knowing” and “knowingly” mean that a person, with respect to information, does any of the following:

(A) Has actual knowledge of the information.

(B) Actsin deliberate ignorance of the truth or falsity of the information.
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(C) Actsin reckless disregard of the truth or falsity of the information.

Proof of specific intent to defraud is not required.

(4) “Material” means having a natural tendency to influence, or be capable of influencing, the payment or re-
ceipt of money, property, or services.

(5) “Political subdivision” includes any city, city and county, county, tax or assessment district, or other leg-
ally authorized local governmental entity with jurisdictional boundaries.

(6) “Political subdivision funds’ means funds that are the subject of a claim presented to an officer, employee,
or agent of apolitical subdivision or where the political subdivision provides, has provided, or will reimburse
any portion of the money, property, or service requested or demanded.

(7) “Prosecuting authority” refers to the county counsel, city attorney, or other local government official
charged with investigating, filing, and conducting civil legal proceedings on behalf of, or in the name of, a
particular political subdivision.

(8) “Person” includes any natural person, corporation, firm, association, organization, partnership, limited li-
ability company, business, or trust.

(9) “State funds” mean funds that are the subject of a claim presented to an officer, employee, or agent of the
state or where the state provides, has provided, or will reimburse any portion of the money, property, or ser-
vice requested or demanded.

§ 12650.1. Rejected

§ 12651. Acts subjecting person to treble damages, costs and civil penalties; exceptions

(a) Any person who commits any of the following enumerated acts in this subdivision shall have violated this
article and shall be liable to the state or to the political subdivision for three times the amount of damages that
the state or political subdivision sustains because of the act of that person. A person who commits any of the
following enumerated acts shall also be liable to the state or to the political subdivision for the costs of acivil
action brought to recover any of those penalties or damages, and shall be liable to the state or political subdi-
vision for a civil penalty of not less than five thousand dollars ($5,000) and not more than ten thousand dollars
($10,000) for each violation:

(1) Knowingly presents or causes to be presented a false or fraudulent claim for payment or approval.
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(2) Knowingly makes, uses, or causes to be made or used a false record or statement material to afalse or
fraudulent claim.

(3) Conspires to commit aviolation of this subdivision.

(4) Has possession, custody, or control of public property or money used or to be used by the state or by any
political subdivision and knowingly delivers or causes to be delivered less than all of that property.

(5) Is authorized to make or deliver a document certifying receipt of property used or to be used by the state or
by any political subdivision and knowingly makes or delivers areceipt that falsely represents the property
used or to be used.

(6) Knowingly buys, or receives as a pledge of an obligation or debt, public property from any person who
lawfully may not sell or pledge the property.

(7) Knowingly makes, uses, or causes to be made or used a false record or statement material to an obligation
to pay or transmit money or property to the state or to any political subdivision, or knowingly conceals or
knowingly and improperly avoids, or decreases an obligation to pay or transmit money or property to the state
or to any political subdivision.

(8) Isabeneficiary of an inadvertent submission of afalse claim, subsequently discovers the falsity of the
claim, and fails to disclose the false claim to the state or the political subdivision within a reasonable time
after discovery of the false claim.

(b) Notwithstanding subdivision (a), the court may assess not less than two times and not more than three
times the amount of damages which the state or the political subdivision sustains because of the act of the per-
son described in that subdivision, and no civil penalty, if the court finds all of the following:

(1) The person committing the violation furnished officials of the state or of the political subdivision respons-
ible for investigating false claims violations with all information known to that person about the violation
within 30 days after the date on which the person first obtained the information.

(2) The person fully cooperated with any investigation by the state or a political subdivision of the violation.

(3) At the time the person furnished the state or the political subdivision with information about the violation,
no criminal prosecution, civil action, or administrative action had commenced with respect to the violation,
and the person did not have actual knowledge of the existence of an investigation into the violation.

(c) Liability under this section shall be joint and several for any act committed by two or more persons.
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(d) This section does not apply to any controversy involving an amount of less than five hundred dollars
($500) in value. For purposes of this subdivision, “controversy” means any one or more false claims submitted
by the same person in violation of this article.

(e) This section does not apply to claims, records, or statements made pursuant to Division 3.6 (commencing
with Section 810) of Title 1 or to workers' compensation claims filed pursuant to Division 4 (commencing
with Section 3200) of the Labor Code.

(f) This section does not apply to claims, records, or statements made under the Revenue and Taxation Code.

(9) This section does not apply to claims, records, or statements for the assets of a person that have been trans-
ferred to the Commissioner of Insurance, pursuant to Section 1011 of the Insurance Code.

§ 12652. Investigation and prosecution of violationsinvolving state or political subdivision funds; actions
by individuals acting as qui tam plaintiffs; jurisdiction; fund

(8)(1) The Attorney General shall diligently investigate violations under Section 12651 involving state funds.
If the Attorney General finds that a person has violated or is violating Section 12651, the Attorney General
may bring a civil action under this section against that person.

(2) If the Attorney General brings a civil action under this subdivision on a claim involving political subdivi-
sion funds as well as state funds, the Attorney General shall, on the same date that the complaint isfiled in
this action, serve by mail with “return receipt requested” a copy of the complaint on the appropriate prosecut-
ing authority.

(3) The prosecuting authority shall have the right to intervene in an action brought by the Attorney General
under this subdivision within 60 days after receipt of the complaint pursuant to paragraph (2). The court may
permit intervention thereafter upon a showing that all of the requirements of Section 387 of the Code of Civil
Procedure have been met.

(b)(1) The prosecuting authority of a political subdivision shall diligently investigate violations under Section
12651 involving political subdivision funds. If the prosecuting authority finds that a person has violated or is
violating Section 12651, the prosecuting authority may bring a civil action under this section against that per-
son.

(2) If the prosecuting authority brings a civil action under this section on a claim involving state funds as well
as political subdivision funds, the prosecuting authority shall, on the same date that the complaint isfiled in
this action, serve a copy of the complaint on the Attorney General.

(3) Within 60 days after receiving the complaint pursuant to paragraph (2), the Attorney General shall do
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either of the following:

(A) Notify the court that it intends to proceed with the action, in which case the Attorney General shall as-
sume primary responsibility for conducting the action and the prosecuting authority shall have the right to
continue as a party.

(B) Notify the court that it declines to proceed with the action, in which case the prosecuting authority shall
have the right to conduct the action.

(c)(1) A person may bring a civil action for aviolation of this article for the person and either for the State of
Cdliforniain the name of the state, if any state funds are involved, or for a political subdivision in the name of
the political subdivision, if political subdivision funds are exclusively involved. The person bringing the ac-
tion shall be referred to as the qui tam plaintiff. Once filed, the action may be dismissed only with the written
consent of the court and the Attorney General or prosecuting authority of a political subdivision, or both, as
appropriate under the allegations of the civil action, taking into account the best interests of the partiesin-
volved and the public purposes behind this act. No claim for any violation of Section 12651 may be waived or
released by any private person, except if the action is part of a court approved settlement of afalse claim civil
action brought under this section. Nothing in this paragraph shall be construed to limit the ability of the state
or political subdivision to decline to pursue any claim brought under this section.

(2) A complaint filed by a private person under this subdivision shall be filed in superior court in camera and
may remain under seal for up to 60 days. No service shall be made on the defendant until after the complaint
isunsealed.

(3) On the same day as the complaint is filed pursuant to paragraph (2), the qui tam plaintiff shall serve by
mail with “return receipt requested” the Attorney General with a copy of the complaint and a written disclos-
ure of substantially all material evidence and information the person possesses.

(4) Within 60 days after receiving a complaint and written disclosure of material evidence and information al-
leging violations that involve state funds but not political subdivision funds, the Attorney General may elect to
intervene and proceed with the action.

(5) The Attorney General may, for good cause shown, move the court for extensions of the time during which
the complaint remains under seal pursuant to paragraph (2). The motion may be supported by affidavits or oth-
er submissionsin camera.

(6) Before the expiration of the 60-day period or any extensions obtained under paragraph (5), the Attorney
General shall do either of the following:

(A) Notify the court that it intends to proceed with the action, in which case the action shall be conducted by

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS12651&FindType=Y

Page 6

the Attorney General and the seal shall be lifted.

(B) Notify the court that it declines to proceed with the action, in which case the seal shall be lifted and the
qui tam plaintiff shall have the right to conduct the action.

(7)(A) Within 15 days after receiving a complaint alleging violations that exclusively involve political subdi-
vision funds, the Attorney General shall forward copies of the complaint and written disclosure of material
evidence and information to the appropriate prosecuting authority for disposition, and shall notify the qui tam
plaintiff of the transfer.

(B) Within 45 days after the Attorney General forwards the complaint and written disclosure pursuant to sub-
paragraph (A), the prosecuting authority may elect to intervene and proceed with the action.

(C) The prosecuting authority may, for good cause shown, move for extensions of the time during which the
complaint remains under seal. The motion may be supported by affidavits or other submissionsin camera.

(D) Before the expiration of the 45-day period or any extensions obtained under subparagraph (C), the prosec-
uting authority shall do either of the following:

(i) Notify the court that it intends to proceed with the action, in which case the action shall be conducted by
the prosecuting authority and the seal shall be lifted.

(ii) Notify the court that it declines to proceed with the action, in which case the seal shall be lifted and the qui
tam plaintiff shall have the right to conduct the action.

(8)(A) Within 15 days after receiving a complaint alleging violations that involve both state and political sub-
division funds, the Attorney General shall forward copies of the complaint and written disclosure to the appro-
priate prosecuting authority, and shall coordinate its review and investigation with those of the prosecuting au-
thority.

(B) Within 60 days after receiving a complaint and written disclosure of material evidence and information al-
leging violations that involve both state and political subdivision funds, the Attorney General or the prosecut-
ing authority, or both, may elect to intervene and proceed with the action.

(C) The Attorney General or the prosecuting authority, or both, may, for good cause shown, move the court
for extensions of the time during which the complaint remains under seal under paragraph (2). The motion
may be supported by affidavits or other submissions in camera.

(D) Before the expiration of the 60-day period or any extensions obtained under subparagraph (C), the Attor-
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ney General shall do one of the following:

(i) Notify the court that it intends to proceed with the action, in which case the action shall be conducted by
the Attorney General and the seal shall be lifted.

(ii) Notify the court that it declines to proceed with the action but that the prosecuting authority of the political
subdivision involved intends to proceed with the action, in which case the seal shall be lifted and the action
shall be conducted by the prosecuting authority.

(iii) Notify the court that both it and the prosecuting authority decline to proceed with the action, in which
case the seal shall belifted and the qui tam plaintiff shall have the right to conduct the action.

(E) If the Attorney General proceeds with the action pursuant to clause (i) of subparagraph (D), the prosecut-
ing authority of the political subdivision shall be permitted to intervene in the action within 60 days after the
Attorney General notifies the court of itsintentions. The court may authorize intervention thereafter upon a
showing that all the requirements of Section 387 of the Code of Civil Procedure have been met.

(9) The defendant shall not be required to respond to any complaint filed under this section until 30 days after
the complaint is unsealed and served upon the defendant pursuant to Section 583.210 of the Code of Civil Pro-
cedure.

(10) When a person brings an action under this subdivision, no other person may bring a related action based
on the facts underlying the pending action.

(d)(1) No court shall have jurisdiction over an action brought under subdivision (c) against a Member of the
State Senate or Assembly, a member of the state judiciary, an elected official in the executive branch of the
state, or amember of the governing body of any political subdivision if the action is based on evidence or in-
formation known to the state or political subdivision when the action was brought.

(2) A person may not bring an action under subdivision (c) that is based upon allegations or transactions that
are the subject of acivil suit or an administrative civil money penalty proceeding in which the state or politic-
al subdivision is already a party.

(3)(A) No court shall have jurisdiction over an action under this article based upon the public disclosure of al-
legations or transactionsin a criminal, civil, or administrative hearing, in an investigation, report, hearing, or
audit conducted by or at the request of the Senate, Assembly, auditor, or governing body of a political subdivi-
sion, or by the news media, unless the action is brought by the Attorney General or the prosecuting authority
of apolitical subdivision, or the person bringing the action is an original source of the information.

(B) For purposes of subparagraph (A), “original source” means an individual who has direct and independent
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knowledge of the information on which the allegations are based, who voluntarily provided the information to
the state or political subdivision before filing an action based on that information, and whose information
provided the basis or catalyst for the investigation, hearing, audit, or report that led to the public disclosure as
described in subparagraph (A).

(4) No court shall have jurisdiction over an action brought under subdivision (c) based upon information dis-
covered by a present or former employee of the state or a political subdivision during the course of hisor her
employment unless that employee first, in good faith, exhausted existing internal procedures for reporting and
seeking recovery of the falsely claimed sums through official channels and unless the state or political subdi-
vision failed to act on the information provided within a reasonable period of time.

(e)(1) If the state or political subdivision proceeds with the action, it shall have the primary responsibility for
prosecuting the action. The qui tam plaintiff shall have the right to continue as afull party to the action.

(2)(A) The state or political subdivision may seek to dismiss the action for good cause notwithstanding the ob-
jections of the qui tam plaintiff if the qui tam plaintiff has been notified by the state or political subdivision of
the filing of the motion and the court has provided the qui tam plaintiff with an opportunity to oppose the mo-
tion and present evidence at a hearing.

(B) The state or political subdivision may settle the action with the defendant notwithstanding the objections
of the qui tam plaintiff if the court determines, after a hearing providing the qui tam plaintiff an opportunity to
present evidence, that the proposed settlement is fair, adequate, and reasonable under all of the circumstances.

(F)(2) If the state or political subdivision elects not to proceed, the qui tam plaintiff shall have the same right
to conduct the action as the Attorney General or prosecuting authority would have had if it had chosen to pro-
ceed under subdivision (c). If the state or political subdivision so requests, and at its expense, the state or
political subdivision shall be served with copies of all pleadings filed in the action and supplied with copies of
all deposition transcripts.

(2)(A) Upon timely application, the court shall permit the state or political subdivision to intervenein an ac-
tion with which it had initially declined to proceed if the interest of the state or political subdivision in recov-
ery of the property or fundsinvolved is not being adequately represented by the qui tam plaintiff.

(B) If the state or political subdivision is alowed to intervene under paragraph (A), the qui tam plaintiff shall
retain principal responsibility for the action and the recovery of the parties shall be determined as if the state
or political subdivision had elected not to proceed.

(9)(L)(A) If the Attorney General initiates an action pursuant to subdivision (&) or assumes control of an action
initiated by a prosecuting authority pursuant to subparagraph (A) of paragraph (3) of subdivision (b), the of-
fice of the Attorney General shall receive afixed 33 percent of the proceeds of the action or settlement of the
claim, which shall be used to support its ongoing investigation and prosecution of false claims.

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



Page 9

(B) If aprosecuting authority initiates and conducts an action pursuant to subdivision (b), the office of the
prosecuting authority shall receive a fixed 33 percent of the proceeds of the action or settlement of the claim,
which shall be used to support its ongoing investigation and prosecution of false claims.

(C) If aprosecuting authority intervenesin an action initiated by the Attorney General pursuant to paragraph
(3) of subdivision (a) or remains a party to an action assumed by the Attorney General pursuant to subpara-
graph (A) of paragraph (3) of subdivision (b), the court may award the office of the prosecuting authority a
portion of the Attorney General's fixed 33 percent of the recovery under subparagraph (A), taking into account
the prosecuting authority's role in investigating and conducting the action.

(2) If the state or political subdivision proceeds with an action brought by a qui tam plaintiff under subdivision
(c), the qui tam plaintiff shall, subject to paragraphs (4) and (5), receive at least 15 percent but not more than
33 percent of the proceeds of the action or settlement of the claim, depending upon the extent to which the qui
tam plaintiff substantially contributed to the prosecution of the action. When it conducts the action, the Attor-
ney General's office or the office of the prosecuting authority of the political subdivision shall receive afixed
33 percent of the proceeds of the action or settlement of the claim, which shall be used to support its ongoing
investigation and prosecution of false claims made against the state or political subdivision. When both the
Attorney General and a prosecuting authority are involved in a qui tam action pursuant to subparagraph (C) of
paragraph (6) of subdivision (c), the court at its discretion may award the prosecuting authority a portion of
the Attorney General's fixed 33 percent of the recovery, taking into account the prosecuting authority's contri-
bution to investigating and conducting the action.

(3) If the state or political subdivision does not proceed with an action under subdivision (c), the qui tam
plaintiff shall, subject to paragraphs (4) and (5), receive an amount that the court decides is reasonable for col-
lecting the civil penalty and damages on behalf of the government. The amount shall be not less than 25 per-
cent and not more than 50 percent of the proceeds of the action or settlement and shall be paid out of these
proceeds.

(4) If the action is one provided for under paragraph (4) of subdivision (d), the present or former employee of
the state or political subdivision is not entitled to any minimum guaranteed recovery from the proceeds. The
court, however, may award the qui tam plaintiff those sums from the proceeds as it considers appropriate, but
in no case more than 33 percent of the proceeds if the state or political subdivision goes forth with the action
or 50 percent if the state or political subdivision declines to go forth, taking into account the significance of
the information, the role of the qui tam plaintiff in advancing the case to litigation, and the scope of, and re-
sponse to, the employee's attempts to report and gain recovery of the falsely claimed funds through official
channels.

(5) If the action is one that the court finds to be based primarily on information from a present or former em-
ployee who actively participated in the fraudulent activity, the employee is not entitled to any minimum guar-
anteed recovery from the proceeds. The court, however, may award the qui tam plaintiff any sums from the
proceeds that it considers appropriate, but in no case more than 33 percent of the proceeds if the state or polit-
ical subdivision goes forth with the action or 50 percent if the state or political subdivision declinesto go
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forth, taking into account the significance of the information, the role of the qui tam plaintiff in advancing the
case to litigation, the scope of the present or past employee's involvement in the fraudulent activity, the em-
ployee's attempts to avoid or resist the activity, and all other circumstances surrounding the activity.

(6) The portion of the recovery not distributed pursuant to paragraphs (1) to (5), inclusive, shall revert to the
state if the underlying false claims involved state funds exclusively and to the political subdivision if the un-
derlying false claims involved political subdivision funds exclusively. If the violation involved both state and
political subdivision funds, the court shall make an apportionment between the state and political subdivision
based on their relative share of the funds falsely claimed.

(7) For purposes of this section, “proceeds” include civil penalties as well as double or treble damages as
provided in Section 12651.

(8) If the state, political subdivision, or the qui tam plaintiff prevailsin or settles any action under subdivision
(c), the qui tam plaintiff shall receive an amount for reasonable expenses that the court finds to have been ne-
cessarily incurred, plus reasonable costs and attorney's fees. All expenses, costs, and fees shall be awarded
against the defendant and under no circumstances shall they be the responsibility of the state or political sub-
division.

(9) If the state, a political subdivision, or the qui tam plaintiff proceeds with the action, the court may award to
the defendant its reasonabl e attorney's fees and expenses against the party that proceeded with the action if the
defendant prevailsin the action and the court finds that the claim was clearly frivolous, clearly vexatious, or
brought primarily for purposes of harassment.

(h) The court may stay an act of discovery of the person initiating the action for a period of not more than 60
daysif the Attorney General or local prosecuting authority show that the act of discovery would interfere with
an investigation or a prosecution of a criminal or civil matter arising out of the same facts, regardless of
whether the Attorney General or local prosecuting authority proceeds with the action. This showing shall be
conducted in camera. The court may extend the 60-day period upon afurther showing in camerathat the At-
torney General or local prosecuting authority has pursued the criminal or civil investigation or proceedings
with reasonable diligence and any proposed discovery in the civil action will interfere with the ongoing crim-
inal or civil investigation or proceedings.

(i) Upon a showing by the Attorney General or local prosecuting authority that unrestricted participation dur-
ing the course of the litigation by the person initiating the action would interfere with or unduly delay the At-
torney General's or local prosecuting authority's prosecution of the case, or would be repetitious, irrelevant, or
for purposes of harassment, the court may, in its discretion, impose limitations on the person's participation,
including the following:

(1) Limiting the number of witnesses the person may call.
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(2) Limiting the length of the testimony of the witnesses.

(3) Limiting the person's cross-examination of witnesses.

(4) Otherwise limiting the participation by the person in the litigation.

(j) The False Claims Act Fund is hereby created in the State Treasury. Proceeds from the action or settlement
of the claim by the Attorney General pursuant to this article shall be deposited into this fund. Moneysin this
fund, upon appropriation by the Legislature, shall be used by the Attorney General to support the ongoing in-
vestigation and prosecution of false claimsin furtherance of this article.

§12652.5. University of California as political subdivision; prosecuting authority of general counsel

Notwithstanding any other provision of law, the University of California shall be considered a political subdi-
vision, and the General Counsel of the University of California shall be considered a prosecuting authority for
the purposes of this article, and shall have the right to intervene in an action brought by the Attorney General
or aprivate party or investigate and bring an action, subject to Section 12652, if it is determined that the claim
involves the University of California.

§ 12653. Employer interference with employee disclosures, etc.; liability of employer; remedies of employ-
ee

(a) No employer shall make, adopt, or enforce any rule, regulation, or policy preventing an employee from
disclosing information to a government or law enforcement agency or from acting in furtherance of afalse
claims action, including investigating, initiating, testifying, or assisting in an action filed or to be filed under
Section 12652.

(b) No employer shall discharge, demote, suspend, threaten, harass, deny promotion to, or in any other manner
discriminate against, an employee in the terms and conditions of employment because of lawful acts done by
the employee on behalf of the employee or othersin disclosing information to a government or law enforce-
ment agency or in furthering afalse claims action, including investigation for, initiation of, testimony for, or
assistance in, an action filed or to be filed under Section 12652.

(c) An employer who violates subdivision (b) shall beliable for all relief necessary to make the employee
whole, including reinstatement with the same seniority status that the employee would have had but for the
discrimination, two times the amount of back pay, interest on the back pay, compensation for any special dam-
age sustained as aresult of the discrimination, and, where appropriate, punitive damages. In addition, the de-
fendant shall be required to pay litigation costs and reasonable attorneys' fees. An employee may bring an ac-
tion in the appropriate superior court of the state for the relief provided in this subdivision.
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(d)y An employee who is discharged, demoted, suspended, harassed, denied promotion, or in any other manner
discriminated against in the terms and conditions of employment by his or her employer because of participa-
tion in conduct which directly or indirectly resulted in afalse claim being submitted to the state or a political

subdivision shall be entitled to the remedies under subdivision (c) if, and only if, both of the following occur:

(1) The employee voluntarily disclosed information to a government or law enforcement agency or acted in
furtherance of afalse claims action, including investigation for, initiation of, testimony for, or assistancein an
action filed or to be filed.

(2) The employee had been harassed, threatened with termination or demotion, or otherwise coerced by the
employer or its management into engaging in the fraudulent activity in the first place.

8 12654. Limitation of actions; actionsfor activity prior to January 1, 1988; burden of proof; criminal
proceedings charging false statements or fraud; estoppel; application of privileged publication statute

(a) A civil action under Section 12652 may not be filed more than three years after the date of discovery by
the Attorney General or prosecuting authority with jurisdiction to act under this article or, in any event, not
more than 10 years after the date on which the violation of Section 12651was committed.

(b) A civil action under Section 12652 may be brought for activity prior to January 1, 1988, if the limitations
period set in subdivision (&) has not lapsed.

(c) In any action brought under Section 12652, the state, the political subdivision, or the qui tam plaintiff shall
be required to prove all essential elements of the cause of action, including damages, by a preponderance of
the evidence.

(d) Notwithstanding any other provision of law, a guilty verdict rendered in a criminal proceeding charging
false statements or fraud, whether upon a verdict after trial or upon a plea of guilty or nolo contendere, except
for a plea of nolo contendere made prior to January 1, 1988, shall estop the defendant from denying the essen-
tial elements of the offense in any action which involves the same transaction as in the criminal proceeding
and which is brought under subdivision (@), (b), or (c) of Section 12652.

(e) Subdivision (b) of Section 47 of the Civil Code shall not be applicable to any claim subject to this article.

8 12655. Remedies under other laws; severability of provisions; liberality of article construction

(a) The provisions of this article are not exclusive, and the remedies provided for in this article shall be in ad-
dition to any other remedies provided for in any other law or available under common law.
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(b) If any provision of this article or the application thereof to any person or circumstance is held to be uncon-
stitutional, the remainder of the article and the application of the provision to other persons or circumstances
shall not be affected thereby.

(c) Thisarticle shall be liberally construed and applied to promote the public interest.

§ 12656. Commencement of action for violation, application or construction of thisarticle; service of cop-
ies of notice or petition initiating proceeding on Attorney General; timerequirementsfor filing; exten-
sions

(a) If aviolation of thisarticleis alleged or the application or construction of this article isin issuein any pro-
ceeding in the Supreme Court of California, a state court of appeal, or the appellate division of a superior
court, the person or political subdivision that commenced that proceeding shall serve a copy of the notice or
petition initiating the proceeding, and a copy of each paper, including briefs, that the person or political subdi-
vision files in the proceeding within three days of the filing, on the Attorney General, directed to the attention
of the False Claims Section in Sacramento, California.

(b) Timely compliance with the three-day time period is ajurisdictional prerequisite to the entry of judgment,
order, or decision construing or applying this article by the court in which the proceeding occurs, except that
within that three-day period or thereafter, the time for compliance may be extended by the court for good
cause.

(c) The court shall extend the time period within which the Attorney General is permitted to respond to an ac-
tion subject to this section by at least the same period of time granted for good cause pursuant to subdivision
(b) to the person or political subdivision that commenced the proceeding.

END OF DOCUMENT
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Doug Colburn

Inspector General

Office of Inspector General

Georgia Department of Community Health
2 Peachtree Street, NW

Atlanta, Georgia 30303-3159

Dear Mr. Colburn:

The Office of Inspector General (OIG) of the U.S. Department of Health and Human Services
(HHS) has received your request to review the Georgia State False Claims Act, Ga. Code Ann.
§§ 49-4-168 through 49-4-168.6, under the requirements of section 6031(b) of the Deficit
Reduction Act (DRA). Section 6031 of the DRA provides a financial incentive for states to
enact laws that establish liability to the state for individuals and entities that submit false or
fraudulent claims to the state Medicaid program. For a state to qualify for this incentive, the state
law must meet certain requirements enumerated under section 6031(b) of the DRA, as
determined by the Inspector General of HHS in consultation with the Department of Justice
(DOJ). Based on our review of the law and consultation with DOJ, we have determined that the
Georgia State False Claims Act meets the requirements of section 603 1(b) of the DRA.

Please note that a state that has a law in effect that OIG has determined meets the requirements of
section 603 1(b) of the DRA will be deemed in compliance with such requirements for so long as
the law continues to meet such requirements. We would appreciate it if you would notify OIG of
any amendment to the Georgia State False Claims Act within 30 days after such amendment.

If you have any questions regarding this review, please contact me, or your staff may contact
Brian Bewley at (202) 401-4135 or brian.bewley@oig.hhs.gov.

Sincerely,

Daniel R. Levinson
Inspector General

cc: Aaron Blight, CMS
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C
West's Code of Georgia Annotated Currentness
Title 49. Social Services (Refs & Annos)
~@ Chapter 4. Public Assistance (Refs & Annos)
=g Article 7B. False Medicaid Claims (Refs & Annos)
=+ §49-4-168. Definitions

Asused in this article, the term:

(2) “Claim” includes any request or demand, whether under a contract or otherwise, for money, property, or
services, which is made to the Georgia Medicaid program, or to any officer, employee, fiscal intermediary,
grantee or contractor of the Georgia Medicaid program, or to other persons or entitiesiif it resultsin payments
by the Georgia Medicaid program, if the Georgia Medicaid program provides or will provide any portion of
the money or property requested or demanded, or if the Georgia Medicaid program will reimburse the con-
tractor, grantee, or other recipient for any portion of the money or property requested or demanded. A claim
includes arequest or demand made oraly, in writing, electronically, or magnetically. Each claim may be
treated as a separate claim.

(2) “Knowing” and “knowingly” mean that a person, with respect to information:
(A) Has actual knowledge of the information;
(B) Actsin deliberate ignorance of the truth or falsity of the information; or

(C) Actsin reckless disregard of the truth or falsity of the information. No proof of specific intent to defraud
isrequired.

(3) “Person” means any natural person, corporation, company, association, firm, partnership, society, joint-
stock company, or any other entity with capacity to sue or be sued.

CREDIT(S)

Laws 2007, Act 220, § 3, eff. May 24, 2007.

HISTORICAL AND STATUTORY NOTES

Laws 2007, Act 220, 88 1 and 2, provide:
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Ga. Code Ann., § 49-4-168 Page 2

“SECTION 1. This Act shall be known and may be cited asthe * State False Medicaid Claims Act.'

“SECTION 2. The General Assembly recognizes that the submission of false or fraudulent claimsto the Georgia
Medicaid program can and does cause the state treasury to incur serious financial losses which resultsin direct
harm to the taxpayers of this state. This Act isintended to provide a partial remedy for this problem by provid-
ing specific procedures whereby this state, and private citizens acting for and on behalf of this state, may bring
civil actions against persons and entities who have obtained state funds through the submission of false or fraud-
ulent claims to state agencies. This Act, in its provision for double and sometimes treble damages, isremedial in
purpose, and isintended not to punish, but insofar as possible to make the state treasury whole for both the dir-
ect and indirect losses caused by the submission of false or fraudulent claims resulting in payments by this state
or state agencies. By receiving a portion of the recovery in civil actions brought under this article, ‘whistle
blowers' are encouraged to come forward when they have information about the submission of false claimsto
the Georgia Medicaid program, and rewarded when their initiative resultsin civil recoveriesfor this state.”

RESEARCH REFERENCES
Treatises and Practice Aids

Elder Care & Nursing Home Litigation in Georgia § 5:2, Medicare/Medicaid Billing Fraud--The False Claims Act.
Ga. Code Ann., § 49-4-168, GA ST § 49-4-168

Current through the 2009 Regular Session.
(C) 2009 Thomson Reuters.
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Ga. Code Ann., 8§ 49-4-168.1 Page 1

C
West's Code of Georgia Annotated Currentness
Title 49. Social Services (Refs & Annos)
~@ Chapter 4. Public Assistance (Refs & Annos)
=g Article 7B. False Medicaid Claims (Refs & Annos)
= §49-4-168.1. False or fraudulent claims; penalties; liability for costs of civil action

(8 Any person who:

(1) Knowingly presents or causes to be presented to the Georgia Medicaid program a false or fraudulent claim
for payment or approval;

(2) Knowingly makes, uses, or causes to be made or used afalse record or statement to get afalse or fraudu-
lent claim paid or approved by the Georgia Medicaid program,;

(3) Conspires to defraud the Georgia Medicaid program by getting afalse or fraudulent claim allowed or paid;

(4) Has possession, custody, or control of property or money used or to be used by the Georgia Medicaid pro-
gram and, intending to defraud the Georgia Medicaid program or willfully to conceal the property, delivers, or
causes to be delivered, less property than the amount for which the person receives a certificate of receipt;

(5) Being authorized to make or deliver a document certifying receipt of property used, or to be used, by the
Georgia Medicaid program and, intending to defraud the Georgia Medicaid program, makes or deliversthe re-
ceipt without completely knowing that the information on the receipt istrue;

(6) Knowingly buys, or receives as a pledge of an obligation or debt, public property from an officer or em-
ployee of the Georgia Medicaid program who lawfully may not sell or pledge the property; or

(7) Knowingly makes, uses, or causes to be made or used afalse record or statement to conceal, avoid, or de-
crease an obligation to pay, repay, or transmit money or property to the State of Georgia

shall be liable to the State of Georgiafor acivil penalty of not less than $5,500.00 and not more than $11,000.00
for each false or fraudulent claim, plus three times the amount of damages which the Georgia Medicaid program
sustains because of the act of such person.

(b) The provisions of subsection (a) of this Code section notwithstanding, if the court finds that:
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(1) The person committing the violation of this subsection furnished officials of the Georgia Medicaid pro-
gram with al information known to such person about the violation within 30 days after the date on which the
defendant first obtained the information;

(2) Such person fully cooperated with any government investigation of such violation; and

(3) At the time such person furnished the Georgia Medicaid program with the information about the violation,
no criminal prosecution, civil action, or administrative action had commenced under this article with respect
to such violation, and the person did not have actual knowledge of the existence of an investigation into such
violation,

the court may assess not more than two times the amount of the actual damages which the Georgia Medicaid
program sustained because of the act of such person.

(c) A person violating any provision of subsection (a) of this Code section shall also be liable to this state for all
costs of any civil action brought to recover the damages and penalties provided under this article.

CREDIT(S)

Laws 2007, Act 220, § 3, eff. May 24, 2007; Laws 2009, Act 8, § 49, eff. April 14, 2009.

HISTORICAL AND STATUTORY NOTES

In 2007, the Code Commission, in subsec. (c), substituted “subsection (a) of this Code section” for “this subsec-

tion”. See § 28-9-5.

RESEARCH REFERENCES
Treatises and Practice Aids

Elder Care & Nursing Home Litigation in Georgia § 5:2, Medicare/Medicaid Billing Fraud--The False Claims Act.
Ga. Code Ann., § 49-4-168.1, GA ST § 49-4-168.1

Current through the 2009 Regular Session.
(C) 2009 Thomson Reuters.
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C
West's Code of Georgia Annotated Currentness
Title 49. Social Services (Refs & Annos)
~@ Chapter 4. Public Assistance (Refs & Annos)
=g Article 7B. False Medicaid Claims (Refs & Annos)
=+ §49-4-168.2. Investigation of violations; civil action brought by Attorney General or private person

(a) The Attorney General shall be authorized to investigate suspected, alleged, and reported violations of this
article. If the Attorney General finds that a person has violated or is violating this article, then the Attorney Gen-
eral may bring acivil action against such person under this article.

(b) Subject to the exclusions set forth in this Code section, a civil action under this article may also be brought
by a private person. A civil action shall be brought in the name of the State of Georgia. The civil action may be
dismissed only if the court and the Attorney Genera give written consent to the dismissal and state the reasons
for consenting to such dismissal.

(c) Where a private person brings a civil action under this article, such person shall follow the following special
procedures:

(1) A copy of the complaint and written disclosure of substantially all material evidence and information the
person possesses shall be served on the Attorney General;

(2) The complaint shall be filed in camera, shall remain under seal for at least 60 days, and shall not be served
on the defendant until the court so orders. The purpose of the period under seal shall be to allow the Attorney
General to investigate the allegations of the complaint. The Attorney General may elect to intervene and pro-
ceed with the civil action within 60 days after it receives both the complaint and the material evidence and in-
formation;

(3) The Attorney General may, for good cause shown, move the court for extensions of the time during which
the complaint remains under seal under paragraph (2) of this subsection. Any such motions may be supported
by affidavits or other submissionsin camera;

(4) Before the expiration of the 60 day period or any extensions obtained under paragraph (3) of this subsec-
tion, the Attorney General shall:

(A) Proceed with the civil action, in which case the civil action shall be conducted by the Attorney General;
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or

(B) Notify the court that it declines to take over the civil action, in which case the person bringing the civil
action shall have the right to proceed with the civil action;

(5) The defendant shall not be required to respond to any complaint filed under this Code section until 30 days
after the complaint is unsealed and served upon the defendant; and

(6) When a person brings a civil action under this subsection, no person other than the Attorney General may
intervene or bring arelated civil action based on the facts underlying the pending civil action.

(d)(2) If the Attorney General electsto intervene and proceed with the civil action, he or she shall have the
primary responsibility for prosecuting the civil action and shall not be bound by an act of the person bringing
such civil action. Such person shall have the right to continue as a party to the civil action, subject to the limita-
tions set forth in this subsection.

(2) The Attorney General may dismiss the civil action, notwithstanding the objections of the person initiating
the civil action, if the person has been notified by the Attorney General of the filing of the motion and the
court has provided the person with an opportunity for a hearing on the motion.

(3) The Attorney General may settle the civil action with the defendant notwithstanding the objections of the
person initiating the civil action if the court determines, after a hearing, that the proposed settlement is fair,
adeguate, and reasonable under all the circumstances. Upon a showing of good cause, such hearing may be

held in camera

(4) Upon a showing by the Attorney General that unrestricted participation during the course of the litigation
by the person initiating the civil action would interfere with or unduly delay the Attorney General'slitigation
of the case, or would be repetitious, irrelevant, or for purposes of harassment, the court may, in its discretion,
impose limitations on the person's participation, such as:

(A) Limiting the number of witnesses the person may call;

(B) Limiting the length of the testimony of such witnesses,

(C) Limiting the person's cross-examination of witnesses; or

(D) Otherwise limiting the participation by the person in the litigation.

(e) Upon a showing by the defendant that unrestricted participation during the course of the litigation by the per-
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son initiating the civil action would be for purposes of harassment or would cause the defendant undue burden or
unnecessary expense, the court may limit the participation by the person in the litigation.

(f) If the Attorney General elects not to proceed with the civil action, the person who initiated the civil action

shall have the right to conduct the civil action. If the Attorney General so requests, he or she shall be served with
copies of all pleadingsfiled in the civil action and shall be supplied with copies of al deposition transcripts.

When a person proceeds with the civil action, the court may nevertheless permit the Attorney General to inter-

vene at alater date for any purpose, including, but not limited to, dismissal of the civil action notwithstanding

the objections of the person initiating the civil action if such person has been notified by the Attorney General of
the filing of such motion and the court has provided such person with an opportunity for a hearing on such mo- tion.

(9) Whether or not the Attorney General proceeds with the civil action, upon a showing by the Attorney General
that certain actions of discovery by the person initiating the civil action would interfere with the Attorney Gen-
era'sinvestigation or prosecution of acriminal or civil matter arising out of the same facts, the court may stay
such discovery for aperiod of not more than 60 days. Such a showing shall be conducted in camera. The court
may extend the 60 day period upon afurther showing in camerathat the Attorney General has pursued the crim-
inal or civil investigation or proceedings with reasonable diligence and any proposed discovery in the civil ac-
tion will interfere with the ongoing criminal or civil investigation or proceedings.

(h) Notwithstanding subsections (b) and (c) of this Code section, the Attorney General may elect to pursue this
state's claim through any alternate remedy available to the Attorney General, including any administrative pro-
ceeding to determine a civil money penalty. If any such alternate remedy is pursued in another proceeding, the
person initiating the civil action shall have the same rights in such proceeding as such person would have had if
the civil action had continued under this Code section. Any finding of fact or conclusion of law madein such
other proceeding that has become final shall be conclusive on all partiesto acivil action under this Code section.
For purposes of this subsection, afinding or conclusionisfinal if it has been finally determined on appeal to the
appropriate court of the State of Georgia, if all time for filing such an appeal with respect to the finding or con-
clusion has expired, or if the finding or conclusion is not subject to judicial review.

() (2) If the Attorney General proceeds with a civil action brought by a private person under subsection (b) of
this Code section, such person shall, subject to the second sentence of this paragraph, receive at least 15 percent
but not more than 25 percent of the proceeds of the civil action or settlement of the claim, depending upon the
extent to which the person substantially contributed to the prosecution of the civil action. Where the civil action
is one which the court finds to be based primarily on disclosures of specific information, other than information
provided by the person bringing the civil action, relating to alegations or transactionsin a criminal, civil, or ad-
ministrative hearing, in alegidative, administrative, or Attorney General hearing, audit, or investigation, or
from the news media, the court may award such sums as it considers appropriate, but in no case more than 10
percent of the proceeds, taking into account the significance of the information and the role of the person bring-
ing such civil action in advancing the case to litigation. Any payment to a person under the first or second sen-
tence of this paragraph shall be made from the proceeds. The remaining proceeds shall be payable to the Indi-
gent Care Trust Fund to be used for the purposes set forth in Code Section 31-8-154. Any such person shall also
receive an amount for reasonable expenses which the court finds to have been necessarily incurred, plus reason-
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able attorney's fees and costs. All such expenses, fees, and costs shall be awarded against the defendant.

(2) If the Attorney General does not proceed with acivil action under this Code section, the person bringing
the civil action or settling the claim shall receive an amount which the court decides is reasonable for collect-
ing the civil penalty and damages. Such amount shall be not less than 25 percent and not more than 30 percent
of the proceeds of the civil action or settlement and shall be paid out of such proceeds. The remaining pro-
ceeds shall be payable to the Indigent Care Trust Fund to be used for the purposes set forth in Code Section
31-8-154. Such person shall also receive an amount for reasonable expenses which the court finds to have
been necessarily incurred, plus reasonable attorney's fees and costs. All such expenses, fees, and costs shall be
awarded against the defendant.

(3) Whether or not the Attorney General proceeds with the civil action, if the court finds that the civil action
was brought by a person who planned and initiated the violation of Code Section 49-4-168.1 upon which the
civil action was brought, then the court may, to the extent the court considers appropriate, reduce the share of
the proceeds of the civil action which the person would otherwise receive under paragraph (1) or (2) of this
subsection, taking into account the role of that person in advancing the case to litigation and any relevant cir-
cumstances pertaining to the violation. If the person bringing the civil action is convicted of criminal conduct
arising from his or her role in the violation of Code Section 49-4-168.1, such person shall be dismissed from
the civil action and shall not receive any share of the proceeds of the civil action. Such dismissal shall not pre-
judice the right of the State of Georgiato continue the civil action, represented by the Attorney General.

(4) If the Attorney General does not proceed with the civil action and the person bringing the civil action con-
ducts the civil action, the court may award to the defendant its reasonable attorney's fees and expenses against
the person bringing the civil action if the defendant prevailsin the civil action and the court finds that the
claim of the person bringing the civil action was clearly frivolous, clearly vexatious, or brought primarily for
purposes of harassment.

(5) The State of Georgiashall not be liable for expenses which a private person incursin bringing acivil ac-
tion under this article.

(1) For purposes of this subsection, “public employee,” “public official,” and “ public employment” shall include
federal, state, and local employees and officials.

(1) No civil action may be brought under this article by a person who is or was a public employee or public of-
ficial if the alegations of such action are substantially based upon:

(A) Allegations of wrongdoing or misconduct which such person had a duty or obligation to report or in-
vestigate within the scope of his or her public employment or office; or

(B) Information or records to which such person had access as aresult of his or her public employment or office.
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(2) No court shall have jurisdiction over acivil action under this article based upon the public disclosure of al-
legations or transactionsin a criminal, civil, or administrative hearing, in alegisative, administrative, or At-
torney General report, hearing, audit, or investigation, or from the news media, unlessthe civil actionis
brought by the Attorney General or unless the person bringing the civil action is an original source of thein-
formation. For purposes of this paragraph, “original source” means an individual who has direct and independ-
ent knowledge of the information on which the allegations are based and has voluntarily provided the informa-
tion to this state before filing a civil action under this Code section based on such information.

(3) In no event may a person bring acivil action under this article which is based upon allegations or transac-
tions which are the subject of a civil or administrative proceeding to which the State of Georgiais aready party.

(4) No civil action may be brought under this article with respect to any claim relating to the assessment, pay-
ment, nonpayment, refund or collection of taxes pursuant to any provisions of Title 48.

CREDIT(S)

Laws 2007, Act 220, § 3, eff. May 24, 2007; Laws 2009, Act 8, § 49, eff. April 14, 2009.

RESEARCH REFERENCES
Treatises and Practice Aids

Elder Care & Nursing Home Litigation in Georgia 8§ 5:2, Medicare/Medicaid Billing Fraud--The False Claims Act.
Ga. Code Ann., 8 49-4-168.2, GA ST § 49-4-168.2

Current through the 2009 Regular Session.
(C) 2009 Thomson Reuters.
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C
West's Code of Georgia Annotated Currentness
Title 49. Social Services (Refs & Annos)
~@ Chapter 4. Public Assistance (Refs & Annos)
=g Article 7B. False Medicaid Claims (Refs & Annos)
=+ §49-4-168.3. Standard of proof; actions governed by Civil Procedure Act

(& Inany civil action brought under this article, the State of Georgia or person bringing the civil action shall be
required to prove all essential elements of the cause of civil action, including damages, by a preponderance of
the evidence.

(b) Except as otherwise provided in this article, all civil actions brought under this article shall be governed by
the provisions of Chapter 11 of Title 9, the “ Georgia Civil Practice Act.”

CREDIT(S)
Laws 2007, Act 220, § 3, eff. May 24, 2007.

RESEARCH REFERENCES
Treatises and Practice Aids

Elder Care & Nursing Home Litigation in Georgia 8§ 5:2, Medicare/Medicaid Billing Fraud--The False Claims Act.
Ga. Code Ann., 8 49-4-168.3, GA ST § 49-4-168.3

Current through the 2009 Regular Session.
(C) 2009 Thomson Reuters.

END OF DOCUMENT
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C
West's Code of Georgia Annotated Currentness
Title 49. Social Services (Refs & Annos)
~@ Chapter 4. Public Assistance (Refs & Annos)
=g Article 7B. False Medicaid Claims (Refs & Annos)
=+ §49-4-168.4. Discrimination against employee for lawful actsin furtherance of civil action un-
der article; relief

Any employee who is discharged, demoted, suspended, threatened, harassed, or in any other manner discrimin-
ated against in the terms and conditions of employment by his or her employer because of lawful acts done by
the employee, on behalf of the employee or others, in furtherance of acivil action under this article, including
investigation for, initiation of, testimony for, or assistance in acivil action filed or to be filed under this article,
shall be entitled to al relief necessary to make the employee whole. Such relief shall include reinstatement with
the same seniority status such employee would have had but for the discrimination, two times the amount of
back pay, interest on the back pay award, and compensation for any special damages sustained as aresult of the
discrimination, including litigation costs and reasonable attorney's fees. An employee may bring a civil actionin
an appropriate court of the State of Georgiafor the relief provided in this Code section.

CREDIT(S)
Laws 2007, Act 220, § 3, eff. May 24, 2007.

RESEARCH REFERENCES
Treatises and Practice Aids

Elder Care & Nursing Home Litigation in Georgia 8 5:2, Medicare/Medicaid Billing Fraud--The False Claims Act.
Ga. Code Ann., § 49-4-168.4, GA ST § 49-4-168.4

Current through the 2009 Regular Session.
(C) 2009 Thomson Reuters.

END OF DOCUMENT
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Washington, D.C. 20201

The Honorable Mark J. Bennett
Attorney General

State of Hawaii

425 Queen Street

Honolulu, Hawaii 96813

Dear Attorney General:

The Office of Inspector General (OIG) of the U.S. Department of Health and Human Services
(HHS) has received your request to review Hawaii’s false claims statute, Haw. Rev. Stat. §§ 661-
21 to -29, along with Hawaii’s Whistleblowers’ Protection Act, Haw. Rev. Stat. §§ 378-61

to -69, under the requirements of section 6031(b) of the Deficit Reduction Act (DRA). Section
6031 of the DRA provides a financial incentive for States to enact laws that establish liability to
the State for individuals and entities that submit false or fraudulent claims to the State Medicaid
program. For a State to qualify for this incentive, the State law must meet certain requirements
enumerated under section 6031(b) of the DRA, as determined by the Inspector General of HHS
in consultation with the Department of Justice (DOJ). Based on our review of Hawaii’s laws and
in consultation with DOJ, we have determined that Hawaii’s laws meet the requirements of
section 6031(b) of the DRA.

Please note that a State that has a law in effect that meets the requirements of section 603 1(b) of
the DRA will be deemed in compliance with such requirements for so long as the law continues
to meet such requirements. We would appreciate it if you would notify the OIG of any
amendment to Hawaii’s laws within 30 days after such amendment.

If you have any questions regarding this review, please contact me, or your staff may contact
Katie Arnholt at (202) 619-2078 or Katie. Amholt@oig.hhs.gov.

Sincerely,

Aloict £, Fninass

Daniel R. Levinson
Inspector General

cc: Aaron Blight, CMS



Westlaw.
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West's Hawai‘i Revised Statutes Annotated Currentness
Division 4. Courts and Judicial Proceedings
Title 36. Civil Remedies and Defenses and Special Proceedings
<@ Chapter 661. Actions by and Against the State
= [Part 11]. Qui Tam Actions or Recovery of False Claimsto the State
- 8661-21. Actionsfor false claimsto the State; qui tam actions

(a) Notwithstanding section 661-7 to the contrary, any person who:

(1) Knowingly presents, or causes to be presented, to an officer or employee of the State a false or fraudulent
claim for payment or approval;

(2) Knowingly makes, uses, or causes to be made or used, afalse record or statement to get afalse or fraudu-
lent claim paid or approved by the State;

(3) Conspires to defraud the State by getting a false or fraudulent claim allowed or paid;

(4) Has possession, custody, or control of property or money used, or to be used, by the State and, intending to
defraud the State or wilfully to conceal the property, delivers, or causes to be delivered, less property than
the amount for which the person receives a certificate or receipt;

(5) Is authorized to make or deliver a document certifying receipt of property used, or to be used by the State
and, intending to defraud the State, makes or delivers the receipt without completely knowing that the in-
formation on the receipt is true;

(6) Knowingly buys, or receives as a pledge of an obligation or debt, public property from any officer or em-
ployee of the State who may not lawfully sell or pledge the property;

(7) Knowingly makes, uses, or causes to be made or used, afalse record or statement to conceal, avoid, or de-
crease an obligation to pay or transmit money or property to the State; or

(8) Isabeneficiary of an inadvertent submission of afalse claim to the State, who subsequently discovers the
falsity of the claim, and fails to disclose the false claim to the State within a reasonabl e time after discovery
of the false claim;

shall be liable to the State for a civil penalty of not less than $5,000 and not more than $10,000, plus three
times the amount of damages that the State sustains due to the act of that person.
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(b) If the court finds that a person who has violated subsection (a):

(1) Furnished officials of the State responsible for investigating false claims violations with all information
known to the person about the violation within thirty days after the date on which the defendant first ob-
tained the information;

(2) Fully cooperated with any state investigation of such violation; and

(3) At the time the person furnished the State with the information about the violation, no criminal prosecu-
tion, civil action, or administrative action had commenced under this title with respect to such violation, and
the person did not have actual knowledge of the existence of an investigation into such violation;

the court may assess not |ess than two times the amount of damages that the State sustains because of the act
of the person. A person violating subsection (a), shall also be liable to the State for the costs and attorneys'
fees of acivil action brought to recover the penalty or damages.

(c) Liability under this section shall be joint and several for any act committed by two or more persons.

(d) This section shall not apply to any controversy involving an amount of less than $500 in value. For pur-
poses of this subsection, “controversy” means the aggregate of any one or more false claims submitted by the
same person in violation of this part. Proof of specific intent to defraud is not required.

(e) For purposes of this section:

“Claim” includes any request or demand, whether under a contract or otherwise, for money or property that is
made to a contractor, grantee, or other recipient if the State provides any portion of the money or property that
is requested or demanded, or if the government will reimburse the contractor, grantee, or other recipient for
any portion of the money or property that is requested or demanded.

“Knowing” and “knowingly” means that a person, with respect to information:

(1) Has actual knowledge of the information;

(2) Actsin deliberate ignorance of the truth or falsity of the information; or

(3) Actsin reckless disregard of the truth or falsity of the information;

and no proof of specific intent to defraud is required.
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(f) This section shall not apply to claims, records, or statements for which procedures and remedies are other-
wise specifically provided for under chapter 231.

[§ 661-22]. Civil actionsfor false claims

The attorney general shall investigate any violation under section 661-21. If the attorney general finds that a
person has violated or is violating section 661-21, the attorney general may bring a civil action under this sec-
tion.

§ 661-23. Evidentiary determination; burden of proof

A determination that a person has violated the provisions of this part shall be based on a preponderance of the
evidence.

§ 661-24. Statute of limitations

An action for false claims to the State pursuant to this part shall be brought within six years after the false
claim is discovered or by exercise of reasonable diligence should have been discovered and, in any event, no
more than ten years after the date on which the violation of section 661-21 is committed.

§ 661-25. Action by private persons

(a) A person may bring acivil action for aviolation of section 661-21 for the person and for the State. The ac-
tion shall be brought in the name of the State. The action may be dismissed only with the written consent of
the court, taking into account the best interests of the parties involved and the public purposes behind this part.

(b) A copy of the complaint and written disclosure of substantially all material evidence and information the
person possesses shall be served on the State in accordance with the Hawaii rules of civil procedure. The com-
plaint shall be filed in camera, shall remain under seal for at least sixty days, and shall not be served on the
defendant until the court so orders. The State may elect to intervene and proceed with the action within sixty
days after it receives both the complaint and the material evidence and information.

(c) The State may, for good cause shown, move the court for extensions of the time during which the com-
plaint remains under seal under subsection (b). Any such motions may be supported by affidavits or other sub-
missions in camera. The defendant shall not be required to respond to any complaint filed under this section
until twenty days after the complaint is unsealed and served upon the defendant in accordance with the Hawaii
rules of civil procedure.

(d) Before the expiration of the sixty-day period or any extension obtained, the State shall:
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(1) Proceed with the action, in which case the action shall be conducted by the State and the seal shall be lif-
ted; or

(2) Notify the court that it declines to take over the action, in which case the person bringing the action shall
have the right to conduct the action and the seal shall be lifted.

(e) When a person brings an action under this section, no person other than the State may intervene or bring a
related action based on the facts underlying the pending action.

[8§ 661-26]. Rights of partiesto qui tam actions

(a) If the State proceeds with an action under section 661-25, the State shall have the primary responsibility
for prosecuting the action and shall not be bound by an act of the person bringing the action. The person shall
have the right to continue as a party to the action, subject to the following limitations:

(1) The State may dismiss the action notwithstanding the objections of the person initiating the action if the
court determines, after a hearing on the motion, that dismissal should be allowed;

(2) The State may settle the action with the defendant notwithstanding the objections of the person initiating
the action if the court determines, after a hearing, that the proposed settlement is fair, adequate, and reason-
able. Upon a showing of good cause, the hearing may be held in camera;

(3) The court, upon a showing by the State that unrestricted participation during the course of the litigation by
the person initiating the action would interfere with or unduly delay the State's prosecution of the case, or
would be repetitious, irrelevant, or for purposes of harassment, may, in its discretion impose limitations on
the person's participation by:

(A) Limiting the number of witnesses the person may call;

(B) Limiting the length of the testimony of the witnesses;

(C) Limiting the person's cross-examination of witnesses; or

(D) Otherwise limiting the participation by the person in the litigation.

(b) The defendant, by motion upon the court, may show that unrestricted participation during the course of the
litigation by the person initiating the action would be for purposes of harassment or would cause the defendant
undue burden or unnecessary expense. At the court's discretion, the court may limit the participation by the
person in the litigation.
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(c) If the State elects not to proceed with the action, the person who initiated that action shall have the right to
conduct the action. If the State so requests, it shall be served with copies of all pleadings filed in the action
and shall be supplied with copies of all deposition transcripts at the State's expense. When a person proceeds
with the action, the court without limiting the status and rights of the person initiating the action, may never-
theless permit the State to intervene at alater date upon showing of good cause.

(d) Whether or not the State proceeds with the action, upon motion and a showing by the State that certain ac-
tions of discovery by the person initiating the action would interfere with the State's investigation or prosecu-
tion of acriminal or civil matter arising out of the same facts, the court may stay the discovery for a period of
not more than sixty days. The court may extend the sixty-day period upon a motion and showing by the State
that the State has pursued the investigation or prosecution of the criminal or civil matter with reasonable dili-
gence and the proposed discovery would interfere with the ongoing investigation or prosecution of the crimin-
a or civil matter.

(e) Notwithstanding section 661-25, the State may elect to pursue its claim through any alternate remedy
available to the State, including any administrative proceedings to determine civil monetary penalties. If any
alternate remedy is pursued in another proceeding, the person initiating the action shall have the same rightsin
the proceedings as the person would have had if the action had continued under this section. Any finding of
fact or conclusion of law made in the other proceeding that becomes final shall be conclusive on al partiesto
an action under this section.

(f) Whether or not the State elects to proceed with the action, the parties to the action shall receive court ap-
proval of any settlements reached.

[§ 661-27]. Awardsto qui tam plaintiffs

(a) If the State proceeds with an action brought by a person under section 661-25, the person shall receive at
least fifteen per cent but not more than twenty-five per cent of the proceeds of the action or settlement of the
claim, depending upon the extent to which the person substantially contributed to the prosecution of the ac-
tion. Where the action is one that the court finds to be based primarily on disclosures of specific information,
other than information provided by the person bringing the action, relating to allegations or transactionsin a
criminal, civil, or administrative hearing, in alegislative or administrative report, hearing, audit, or investiga-
tion, or from the news media, the court may award sums as it considers appropriate, but in no case more than
ten per cent of the proceeds, taking into account the significance of the information and the role of the person
bringing the action in advancing the case to litigation. Any payment to a person under this subsection shall be
made from the proceeds. [ The] person shall also receive an amount for reasonable expenses that the court
finds to have been necessarily incurred, plus reasonable attorneys' fees and costs. All expenses, fees, and costs
shall be awarded against the defendant.

(b) If the State does not proceed with an action under this section, the person bringing the action or settling the
claim shall receive an amount that the court decides is reasonable for collecting the civil penalty and damages.
The amount shall be not less than twenty-five per cent and not more than thirty per cent of the proceeds of the
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action or settlement and shall be paid out of the proceeds. The person shall also receive an amount for reason-
able expenses that the court finds to have been necessarily incurred, plus reasonable attorneys fees and costs.
All expenses, fees, and costs shall be awarded against the defendant.

(c) Whether or not the State proceeds with the action, if the court finds that the action was brought by a person
who planned and initiated the violation of section 661-21 upon which the action was brought, then the court
may, to the extent the court considers appropriate, reduce the share of the proceeds of the action that the per-
son would otherwise receive under subsection (a), taking into account the role of that person in advancing the
caseto litigation and any relevant circumstances pertaining to the violation. If the person bringing the action is
convicted of criminal conduct arising from the person's role in the violation of section 661-21, that person
shall be dismissed from the civil action and shall not receive any share of the proceeds of the action. The dis-
missal shall not prejudice the right of the State to continue the action.

(d) If the State does not proceed with the action and the person bringing the action conducts the action, the
court may award to the defendant its reasonable attorneys' fees and expenses if the defendant prevailsin the
action and the court finds that the claim of the person bringing the action was frivol ous, vexatious, or brought
primarily for purposes of harassment.

(e) In no event may a person bring an action under section 661-25:

(1) Against a member of the state senate or state house of representatives, a member of the judiciary, or an
elected officia in the executive branch of the State, if the action is based on evidence or information known
to the State. For purposes of this section, evidence or information known only to the person or persons
against whom an action is brought shall not be considered to be known to the State;

(2) When the person is a present or former employee of the State and the action is based upon information dis-
covered by the employee during the course of the employee's employment, unless the employee first, in
good faith, exhausted any existing internal procedures for reporting and seeking recovery of the falsely
claimed sums through official channels and the State failed to act on the information provided within areas-
onable period of time; or

(3) That is based upon allegations or transactions that are the subject of acivil or criminal investigation by the
State, civil suit, or an administrative civil money penalty proceeding in which the State is already a party.

[§ 661-28]. Jurisdiction

No court shall have jurisdiction over an action under this part based upon the public disclosure of allegations
or transactionsin a criminal, civil, or administrative hearing, in alegislative or administrative report, hearing,
audit, or investigation, or from the news media, unless the action is brought by the attorney general or the per-
son bringing the action is an original source of the information. For purposes of this section:
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“Original source” means an individual who has direct and independent knowledge of the information on
which the allegations are based and has voluntarily provided the information to the State before filing an ac-
tion under this part that is based on the information, and whose information provided the basis or catalyst for
the investigation, hearing, audit, or report that led to the public disclosure.

[8 661-29]. Fees and costs of litigation

The State shall not be liable for expenses or fees, including attorney fees, that a person incurs in bringing an
action under this part and shall not elect to pay those expenses or fees.

END OF DOCUMENT

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=HI-ST-ANN&DocName=LK%28HISTS661-29%29&FindType=l

SERVICES,
» Y,

DEPARTMENT OFHEALTH & HUMAN SERVICES Office of Inspector General

HEALTH
of %,

¢,
'1{9,"
“L¥vqga

Washington, D.C. 20201

DEC 2 1 2006

Ms. Lisa Madigan
Hlinois Attorney General
Chicago Main Office
-100 West Randolph Street
- Chicago, Illinois 60601

Dear Ms. Madigan:

The Office of Inspector General (OIG) of the U.S. Department of Health and Human Services
(HHS) has received your request to review the Illinois Whistleblower Reward and Protection
Act, 740 Ill. Comp. Stat. §§ 175/1 — 175/8, under the requirements of section 6031(b) of the
Deficit Reduction Act (DRA). Section 6031 of the DRA provides a financial incentive for states
to enact laws that establish liability to the state for individuals and entities that submit false or
fraudulent claims to the state Medicaid program. For a state to qualify for this incentive, the state
law must meet certain requirements enumerated under section 6031(b) of the DRA, as
determined by the Inspector General of HHS in consultation with the Department of Justice
(DOJ). Based on our review of the law and consultation with DOJ, we have determined that the
Illinois Whistleblower Reward and Protection Act meets the requirements of section 6031(b) of
the DRA.

Please note that a state that has a law in effect that meets the requirements of section 6031(b) of
the DRA as of January 1, 2007, will be deemed in compliance with such requirements for so long
as the law continues to meet such requirements. We would appreciate it if you would notify OIG
of any amendment to the Illinois Whistleblower Reward and Protection Act within 30 days after
such amendment.

If you have any questions regarding this review, please contact me, or have your staff contact
Karla Hampton at (202) 205-3158 or karla.hampton@oig.hhs.gov.

Sincerely,

Daniel R. Levinson
Inspector General

cc: Aaron Blight, CMS
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West's Smith-Hurd Illinois Compiled Statutes Annotated Currentness
Chapter 740. Civil Liabilities
= Act 175. Whistleblower Reward and Protection Act (Refs & Annos)
= 175/1. Short title

§ 1. This Act may be cited as the Whistleblower Reward and Protection Act.

175/2. Definitions

8 2. Definitions. As used in this Act:

(a) “State” means the State of Illinois; any agency of State government; the system of State colleges and uni-

versities, any school district, community college district, county, municipality, municipal corporation, unit of
local government, and any combination of the above under an intergovernmental agreement that includes pro-
visions for a governing body of the agency created by the agreement.

(b) “Guard” means the Illinois National Guard.

(c) “Investigation” means any inquiry conducted by any investigator for the purpose of ascertaining whether
any person is or has been engaged in any violation of this Act.

(d) “Investigator” means a person who is charged by the Department of State Police with the duty of conduct-
ing any investigation under this Act, or any officer or employee of the State acting under the direction and su-
pervision of the Department of State Police, through the Division of Operations or the Division of Internal In-
vestigation, in the course of an investigation.

(e) “Documentary material” includes the original or any copy of any book, record, report, memorandum, pa-
per, communication, tabulation, chart, or other document, or data compilations stored in or accessible through
computer or other information retrieval systems, together with instructions and all other materials necessary to
use or interpret such data compilations, and any product of discovery.

(f) “Custodian” means the custodian, or any deputy custodian, designated by the Attorney General under sub-
section (i)(1) of Section 6.

(9) “Product of discovery” includes:

(1) the original or duplicate of any deposition, interrogatory, document, thing, result of the inspection of land
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or other property, examination, or admission, which is obtained by any method of discovery in any judicial or
administrative proceeding of an adversarial nature;

(2) any digest, analysis, selection, compilation, or derivation of any item listed in paragraph (1); and

(3) any index or other manner of access to any item listed in paragraph (1).

175/3. False claims

8§ 3. False claims.

(a) Liability for certain acts. Any person who:

(1) knowingly presents, or causes to be presented, to an officer or employee of the State or a member of the
Guard afalse or fraudulent claim for payment or approval;

(2) knowingly makes, uses, or causes to be made or used, afalse record or statement to get a false or fraudu-
lent claim paid or approved by the State;

(3) conspires to defraud the State by getting a false or fraudulent claim allowed or paid,;

(4) has possession, custody, or control of property or money used, or to be used, by the State and, intending to
defraud the State or willfully to conceal the property, delivers, or causes to be delivered, less property than the
amount for which the person receives a certificate or receipt;

(5) authorized to make or deliver a document certifying receipt of property used, or to be used, by the State
and, intending to defraud the State, makes or delivers the receipt without completely knowing that the inform-
ation on the receipt is true;

(6) knowingly buys, or receives as a pledge of an obligation or debt, public property from an officer or em-
ployee of the State, or a member of the Guard, who lawfully may not sell or pledge the property;

(7) knowingly makes, uses, or causes to be made or used, a false record or statement to conceal, avoid or de-
crease an obligation to pay or transmit money or property to the State;

(8) knowingly takes adverse employment action against an employee for disclosing information to a govern-
ment or law enforcement agency, if the employee has reasonable cause to believe that the information dis-
closes aviolation of State or federal law, rule, or regulation; or
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(9) knowingly retaliates against an employee who has disclosed information in a court, an administrative hear-
ing, before alegislative commission or committee, or in another proceeding and discloses information, if the
employee has reasonable cause to believe that the information discloses a violation of State or federal law,
rule, or regulation,

isliable to the State for acivil penalty of not less than $5,500 and not more than $11,000, plus 3 times the
amount of damages which the State sustains because of the act of that person. A person violating this subsec-
tion (a) shall also be liable to the State for the costs of acivil action brought to recover any such penalty or
damages.

(b) Knowing and knowingly defined. As used in this Section, the terms “knowing” and “knowingly” mean that
a person, with respect to information:

(1) has actual knowledge of the information;

(2) actsin deliberate ignorance of the truth or falsity of the information; or

(3) actsin reckless disregard of the truth or falsity of the information, and no proof of specific intent to de-
fraud is required.

(c) Claim defined. Asused in this Section, “claim” includes any request or demand, whether under a contract
or otherwise, for money or property which is made to a contractor, grantee, or other recipient if the State
provides any portion of the money or property which is requested or demanded, or if the State will reimburse
such contractor, grantee, or other recipient for any portion of the money or property which is requested or de-
manded. A claim also includes a request or demand for money damages or injunctive relief on behalf of an
employee who has suffered an adverse employment action taken in violation of paragraphs (8) or (9) of sub-
section (a).

(d) Exclusion. This Section does not apply to claims, records, or statements made under the Illinois Income
Tax Act. [FN1]

[FN1] 35 ILCS 5/101 et seq.

175/4. Civil actions for false claims

8 4. Civil actions for false claims.

(a) Responsibilities of the Attorney General and the Department of State Police. The Department of State Po-
lice shall diligently investigate a civil violation under Section 3, except for civil violations under Section 3
that relate to and adversely affect primarily the system of State colleges and universities, any school district,
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any public community college district, any municipality, municipal corporations, units of local government, or
any combination of the above under an intergovernmental agreement that includes provisions for a governing
board of the agency created by the agreement. The Attorney General may bring a civil action under this Sec-
tion against any person that has violated or is violating Section 3.

(b) Actions by private persons. (1) A person may bring a civil action for aviolation of Section 3 for the person
and for the State. The action shall be brought in the name of the State. The action may be dismissed only if the
court and the Attorney General give written consent to the dismissal and their reasons for consenting.

(2) A copy of the complaint and written disclosure of substantially all material evidence and information the
person possesses shall be served on the State. The complaint shall be filed in camera, shall remain under seal
for at least 60 days, and shall not be served on the defendant until the court so orders. The State may elect to
intervene and proceed with the action within 60 days after it receives both the complaint and the material
evidence and information.

(3) The State may, for good cause shown, move the court for extensions of the time during which the com-
plaint remains under seal under paragraph (2). Any such motions may be supported by affidavits or other sub-
missions in camera. The defendant shall not be required to respond to any complaint filed under this Section
until 20 days after the complaint is unsealed and served upon the defendant.

(4) Before the expiration of the 60-day period or any extensions obtained under paragraph (3), the State shall:

(A) proceed with the action, in which case the action shall be conducted by the State; or

(B) notify the court that it declines to take over the action, in which case the person bringing the action shall
have the right to conduct the action.

(5) When a person brings an action under this subsection (b), no person other than the State may intervene or
bring arelated action based on the facts underlying the pending action.

(c) Rights of the parties to Qui Tam actions. (1) If the State proceeds with the action, it shall have the primary
responsibility for prosecuting the action, and shall not be bound by an act of the person bringing the action.
Such person shall have the right to continue as a party to the action, subject to the limitations set forth in para-

graph (2).

(2)(A) The State may dismiss the action notwithstanding the objections of the person initiating the action if
the person has been notified by the State of the filing of the motion and the court has provided the person with
an opportunity for a hearing on the motion.

(B) The State may settle the action with the defendant notwithstanding the objections of the person initiating
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the action if the court determines, after a hearing, that the proposed settlement is fair, adequate, and reason-
able under all the circumstances. Upon a showing of good cause, such hearing may be held in camera.

(C) Upon a showing by the State that unrestricted participation during the course of the litigation by the per-
son initiating the action would interfere with or unduly delay the State's prosecution of the case, or would be
repetitious, irrelevant, or for purposes of harassment, the court may, in its discretion, impose limitations on the
person's participation, such as:

(i) limiting the number of witnesses the person may call:

(ii) limiting the length of the testimony of such witnesses;

(iii) limiting the person's cross-examination of witnesses; or

(iv) otherwise limiting the participation by the person in the litigation.

(D) Upon a showing by the defendant that unrestricted participation during the course of the litigation by the
person initiating the action would be for purposes of harassment or would cause the defendant undue burden
Or unnecessary expense, the court may limit the participation by the person in the litigation.

(3) If the State elects not to proceed with the action, the person who initiated the action shall have the right to
conduct the action. If the State so requests, it shall be served with copies of all pleadings filed in the action
and shall be supplied with copies of all deposition transcripts (at the State's expense). When a person proceeds
with the action, the court, without limiting the status and rights of the person initiating the action, may never-
thel ess permit the State to intervene at alater date upon a showing of good cause.

(4) Whether or not the State proceeds with the action, upon a showing by the State that certain actions of dis-
covery by the person initiating the action would interfere with the State's investigation or prosecution of a
criminal or civil matter arising out of the same facts, the court may stay such discovery for a period of not
more than 60 days. Such a showing shall be conducted in camera. The court may extend the 60-day period
upon afurther showing in camerathat the State has pursued the criminal or civil investigation or proceedings
with reasonable diligence and any proposed discovery in the civil action will interfere with the ongoing crim-
inal or civil investigation or proceedings.

(5) Notwithstanding subsection (b), the State may elect to pursue its claim through any alternate remedy avail-
able to the State, including any administrative proceeding to determine a civil money penalty. If any such al-
ternate remedy is pursued in another proceeding, the person initiating the action shall have the samerightsin
such proceeding as such person would have had if the action had continued under this Section. Any finding of
fact or conclusion of law made in such other proceeding that has become final shall be conclusive on all
parties to an action under this Section. For purposes of the preceding sentence, a finding or conclusion is final
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if it has been finally determined on appeal to the appropriate court, if all time for filing such an appeal with re-
spect to the finding or conclusion has expired, or if the finding or conclusion is not subject to judicial review.

(d) Award to Qui Tam plaintiff. (1) If the State proceeds with an action brought by a person under subsection
(b), such person shall, subject to the second sentence of this paragraph, receive at least 15% but not more than
25% of the proceeds of the action or settlement of the claim, depending upon the extent to which the person
substantially contributed to the prosecution of the action. Where the action is one which the court finds to be
based primarily on disclosures of specific information (other than information provided by the person bringing
the action) relating to allegations or transactionsin acriminal, civil, or administrative hearing, in alegislative,
administrative, or Auditor General's report, hearing, audit, or investigation, or from the news media, the court
may award such sums as it considers appropriate, but in no case more than 10% of the proceeds, taking into
account the significance of the information and the role of the person bringing the action in advancing the case
to litigation. Any payment to a person under the first or second sentence of this paragraph (1) shall be made
from the proceeds. Any such person shall also receive an amount for reasonable expenses which the court
finds to have been necessarily incurred, plus reasonable attorneys' fees and costs. The State shall also receive
an amount for reasonable expenses which the court finds to have been necessarily incurred by the Attorney
General, including reasonable attorneys' fees and costs, and the amount received shall be deposited in the
Whistleblower Reward and Protection Fund created under this Act. All such expenses, fees, and costs shall be
awarded against the defendant. When the system of State colleges and universities, any school district, any
public community college district, any municipality, any municipal corporation, any unit of local government,
or any combination of the above under an intergovernmental agreement has been adversely affected by a de-
fendant, the court may award such sums as it considers appropriate to the affected entity, specifyinginits or-
der the amount to be awarded to the entity from the net proceeds that are deposited in the Whistleblower Re-
ward and Protection Fund.

(2) If the State does not proceed with an action under this Section, the person bringing the action or settling
the claim shall receive an amount which the court decides is reasonable for collecting the civil penalty and
damages. The amount shall be not less than 25% and not more than 30% of the proceeds of the action or set-
tlement and shall be paid out of such proceeds. Such person shall also receive an amount for reasonable ex-
penses which the court finds to have been necessarily incurred, plus reasonable attorneys' fees and costs. All
such expenses, fees, and costs shall be awarded against the defendant.

(3) Whether or not the State proceeds with the action, if the court finds that the action was brought by a person
who planned and initiated the violation of Section 3 upon which the action was brought, then the court may, to
the extent the court considers appropriate, reduce the share of the proceeds of the action which the person
would otherwise receive under paragraph (1) or (2) of this subsection (d), taking into account the role of that
person in advancing the case to litigation and any relevant circumstances pertaining to the violation. If the per-
son bringing the action is convicted of criminal conduct arising from his or her rolein the violation of Section
3, that person shall be dismissed from the civil action and shall not receive any share of the proceeds of the ac-
tion. Such dismissal shall not prejudice the right of the State to continue the action.

(4) If the State does not proceed with the action and the person bringing the action conducts the action, the
court may award to the defendant its reasonable attorneys' fees and expenses if the defendant prevailsin the
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action and the court finds that the claim of the person bringing the action was clearly frivolous, clearly vexa-
tious, or brought primarily for purposes of harassment.

(e) Certain actions barred. (1) No court shall have jurisdiction over an action brought by a former or present
member of the Guard under subsection (b) of this Section against a member of the Guard arising out of such
person's service in the Guard.

(2)(A) No court shall have jurisdiction over an action brought under subsection (b) against a member of the
General Assembly, a member of the judiciary, or an exempt official if the action is based on evidence or in-
formation known to the State when the action was brought.

(B) For purposes of this paragraph (2), “exempt official” means any of the following officials in State service:
directors of departments established under the Civil Administrative Code of Illinois, [FN1] the Adjutant Gen-
eral, the Assistant Adjutant General, the Director of the State Emergency Services and Disaster Agency, mem-
bers of the boards and commissions, and all other positions appointed by the Governor by and with the con-
sent of the Senate.

(3) In no event may a person bring an action under subsection (b) which is based upon allegations or transac-
tions which are the subject of a civil suit or an administrative civil money penalty proceeding in which the
State is already a party.

(4)(A) No court shall have jurisdiction over an action under this Section based upon the public disclosure of
allegations or transactions in a criminal, civil, or administrative hearing, in alegislative, administrative, or
Auditor General's report, hearing, audit, or investigation, or from the news media, unless the action is brought
by the Attorney General or the person bringing the action is an original source of the information.

(B) For purposes of this paragraph (4), “original source” means an individual who has direct and independent
knowledge of the information on which the allegations are based and has voluntarily provided the information
to the State before filing an action under this Section which is based on the information.

(f) State not liable for certain expenses. The State is not liable for expenses which a person incurs in bringing
an action under this Section.

(g) Any employee who is discharged, demoted, suspended, threatened, harassed, or in any other manner dis-
criminated against in the terms and conditions of employment by his or her employer because of lawful acts
done by the employee on behalf of the employee or others in furtherance of an action under this Section, in-
cluding investigation for, initiation of, testimony for, or assistance in an action filed or to be filed under this
Section, shall be entitled to al relief necessary to make the employee whole. Such relief shall include rein-
statement with the seniority status such employee would have had but for the discrimination, 2 times the
amount of back pay, interest on the back pay, and compensation for any special damages sustained as a result
of the discrimination, including litigation costs and reasonable attorneys fees. An employee may bring an ac-
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tion in the appropriate circuit court for the relief provided in this subsection (g).

[FN1] 20 ILCS 5/1 et seq.

175/5. False claims procedure

§ 5. False claims procedure.

(a) A subpoena requiring the attendance of awitness at atrial or hearing conducted under Section 4 of this Act
may be served at any place in the State.

(b) A civil action under Section 4 may not be brought:

(1) more than 6 years after the date on which the violation of Section 3 is committed, or

(2) more than 3 years after the date when facts material to the right of action are known or reasonably should
have been known by the official of the State charged with responsibility to act in the circumstances, but in no
event more than 10 years after the date on which the violation is committed,

whichever occurs | ast.

(c) In any action brought under Section 4, the State shall be required to prove all essential elements of the
cause of action, including damages, by a preponderance of the evidence.

(d) Notwithstanding any other provision of law, afinal judgment rendered in favor of the State in any criminal
proceeding charging fraud or false statements, whether upon a verdict after trial or upon a plea of guilty, shall

estop the defendant from denying the essential elements of the offense in any action which involves the same

transaction as in the criminal proceeding and which is brought under subsection (a) or (b) of Section 4.

175/6. Subpoenas

§ 6. Subpoenas.

(a) In general.

(1) Issuance and service. Whenever the Attorney General has reason to believe that any person may be in pos-
session, custody, or control of any documentary material or information relevant to an investigation, the Attor-
ney General may, before commencing a civil proceeding under this Act, issue in writing and cause to be
served upon such person, a subpoena requiring such person:
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(A) to produce such documentary material for inspection and copying,

(B) to answer, in writing, written interrogatories with respect to such documentary material or information,

(C) to give oral testimony concerning such documentary material or information, or

(D) to furnish any combination of such material, answers, or testimony.

The Attorney General may delegate the authority to issue subpoenas under this subsection (a) to the Depart-
ment of State Police subject to conditions as the Attorney General deems appropriate. Whenever a subpoenais
an express demand for any product of discovery, the Attorney General or his or her delegate shall cause to be
served, in any manner authorized by this Section, a copy of such demand upon the person from whom the dis-
covery was obtained and shall notify the person to whom such demand is issued of the date on which such
copy was served.

(1.5) Where a subpoena requires the production of documentary material, the respondent shall produce the ori-
ginal of the documentary material, provided, however, that the Attorney General may agree that copies may be
substituted for the originals. All documentary material kept or stored in electronic form, including electronic
mail, shall be produced in hard copy, unless the Attorney General agrees that electronic versions may be sub-
stituted for the hard copy. The production of documentary material shall be made at the respondent’s expense.

(2) Contents and deadlines. Each subpoena issued under paragraph (1):

(A) Shall state the nature of the conduct constituting an alleged violation that is under investigation and the
applicable provision of law alleged to be violated.

(B) Shall identify the individual causing the subpoenato be served and to whom communications regarding
the subpoena should be directed.

(C) shall state the date, place, and time at which the person is required to appear, produce written answers
to interrogatories, produce documentary material or give oral testimony. The date shall not be less than 10
days from the date of service of the subpoena. Compliance with the subpoena shall be at the Office of the

Attorney General in either the Springfield or Chicago location or at other location by agreement.

(D) If the subpoenais for documentary material or interrogatories, shall describe the documents or informa-
tion requested with specificity.

(E) Shall notify the person of the right to be assisted by counsel.
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(F) Shall advise that the person has 20 days from the date of service or up until the return date specified in
the demand, whichever date is earlier, to move, modify, or set aside the subpoena pursuant to subparagraph
()(2)(A) of this Section.

(b) Protected material or information.

(1) In general. A subpoenaissued under subsection (a) may not require the production of any documentary
material, the submission of any answers to written interrogatories, or the giving of any oral testimony if such
material, answers, or testimony would be protected from disclosure under:

(A) the standards applicable to subpoenas or subpoenas duces tecum issued by a court of this State to aid in
agrand jury investigation; or

(B) the standards applicable to discovery requests under the Code of Civil Procedure, [FN1] to the extent
that the application of such standards to any such subpoena s appropriate and consistent with the provisions
and purposes of this Section.

(2) Effect on other orders, rules, and laws. Any such subpoena which is an express demand for any product of
discovery supersedes any inconsistent order, rule, or provision of law (other than this Section) preventing or
restraining disclosure of such product of discovery to any person. Disclosure of any product of discovery pur-
suant to any such subpoena does not constitute awaiver of any right or privilege which the person making
such disclosure may be entitled to invoke to resist discovery of trial preparation materials.

(c) Servicein general. Any subpoena issued under subsection (a) may be served by any person so authorized
by the Attorney General or by any person authorized to serve process on individuals within Illinois, through
any method prescribed in the Code of Civil Procedure or as otherwise set forth in this Act.

(d) Service upon legal entities and natural persons.

(1) Legal entities. Service of any subpoenaissued under subsection (&) or of any petition filed under subsec-
tion (j) may be made upon a partnership, corporation, association, or other legal entity by:

(A) delivering an executed copy of such subpoena or petition to any partner, executive officer, managing
agent, general agent, or registered agent of the partnership, corporation, association or entity;

(B) delivering an executed copy of such subpoena or petition to the principal office or place of business of
the partnership, corporation, association, or entity; or

(C) depositing an executed copy of such subpoena or petition in the United States mails by registered or cer-
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tified mail, with areturn receipt requested, addressed to such partnership, corporation, association, or entity
asits principal office or place of business.

(2) Natural person. Service of any such subpoena or petition may be made upon any natural person by:

(A) delivering an executed copy of such subpoena or petition to the person; or

(B) depositing an executed copy of such subpoena or petition in the United States mails by registered or cer-
tified mail, with areturn receipt requested, addressed to the person at the person's residence or principal of-
fice or place of business.

(e) Proof of service. A verified return by the individual serving any subpoenaissued under subsection (a) or
any petition filed under subsection (j) setting forth the manner of such service shall be proof of such service.
In the case of service by registered or certified mail, such return shall be accompanied by the return post office
receipt of delivery of such subpoena.

(f) Documentary material.

(1) Sworn certificates. The production of documentary material in response to a subpoena served under this
Section shall be made under a sworn certificate, in such form as the subpoena designates, by:

(A) in the case of a natural person, the person to whom the subpoenais directed, or

(B) in the case of a person other than a natural person, a person having knowledge of the facts and circum-
stances relating to such production and authorized to act on behalf of such person.

The certificate shall state that all of the documentary material required by the demand and in the possession,
custody, or control of the person to whom the subpoena is directed has been produced and made available to
the Attorney General.

(2) Production of materials. Any person upon whom any subpoena for the production of documentary material
has been served under this Section shall make such material available for inspection and copying to the Attor-
ney General at the place designated in the subpoena, or at such other place as the Attorney General and the
person thereafter may agree and prescribe in writing, or as the court may direct under subsection (j)(1). Such
material shall be made so available on the return date specified in such subpoena, or on such later date as the
Attorney General may prescribe in writing. Such person may, upon written agreement between the person and
the Attorney General, substitute copies for originals of all or any part of such material.

(g) Interrogatories. Each interrogatory in a subpoena served under this Section shall be answered separately
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and fully in writing under oath and shall be submitted under a sworn certificate, in such form as the subpoena
designates by:

(1) in the case of a natural person, the person to whom the subpoenais directed, or

(2) in the case of a person other than a natural person, the person or persons responsible for answering each in-
terrogatory.

If any interrogatory is objected to, the reasons for the objection shall be stated in the certificate instead of an
answer. The certificate shall state that all information required by the subpoena and in the possession, custody,
control, or knowledge of the person to whom the demand is directed has been submitted. To the extent that
any information is not furnished, the information shall be identified and reasons set forth with particularity re-
garding the reasons why the information was not furnished.

(h) Oral examinations.

(1) Procedures. The examination of any person pursuant to a subpoenafor oral testimony served under this
Section shall be taken before an officer authorized to administer oaths and affirmations by the laws of this
State or of the place where the examination is held. The officer before whom the testimony is to be taken shall
put the witness on oath or affirmation and shall, personally or by someone acting under the direction of the of-
ficer and in the officer's presence, record the testimony of the witness. The testimony shall be taken steno-
graphically and shall be transcribed. When the testimony is fully transcribed, the officer before whom the
testimony is taken shall promptly transmit a certified copy of the transcript of the testimony in accordance
with the instructions of the Attorney General. This subsection shall not preclude the taking of testimony by
any means authorized by, and in a manner consistent with, the Code of Civil Procedure.

(2) Persons present. The investigator conducting the examination shall exclude from the place where the ex-
amination is held all persons except the person giving the testimony, the attorney for and any other represent-
ative of the person giving the testimony, the attorney for the State, any person who may be agreed upon by the
attorney for the State and the person giving the testimony, the officer before whom the testimony isto be
taken, and any stenographer taking such testimony.

(3) Where testimony taken. The oral testimony of any person taken pursuant to a subpoena served under this
Section shall be taken in the county within which such person resides, is found, or transacts business, or in
such other place as may be agreed upon by the Attorney General and such person.

(4) Transcript of testimony. When the testimony is fully transcribed, the Attorney General or the officer be-
fore whom the testimony is taken shall afford the witness, who may be accompanied by counsel, a reasonable
opportunity to review and correct the transcript, in accordance with the rules applicable to deposition wit-
nesses in civil cases. Upon payment of reasonable charges, the Attorney General shall furnish a copy of the
transcript to the witness, except that the Attorney General may, for good cause, limit the witness to inspection
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of the official transcript of the witness' testimony.

(5) Conduct of oral testimony.

(A) Any person compelled to appear for oral testimony under a subpoena issued under subsection (a) may
be accompanied, represented, and advised by counsel, who may raise objections based on matters of priv-
ilege in accordance with the rules applicable to depositionsin civil cases. If such person refuses to answer
any question, a petition may be filed in circuit court under subsection (j)(1) for an order compelling such
person to answer such question.

(B) If such person refuses any question on the grounds of the privilege against self-incrimination, the testi-
mony of such person may be compelled in accordance with Article 106 of the Code of Criminal Procedure
of 1963. [FN2]

(6) Witness fees and allowances. Any person appearing for oral testimony under a subpoenaissued under sub-
section (a) shall be entitled to the same fees and allowances which are paid to witnesses in the circuit court.

(i) Custodians of documents, answers, and transcripts.

(1) Designation. The Attorney General or his or her delegate shall serve as custodian of documentary material,
answers to interrogatories, and transcripts of oral testimony received under this Section.

(2) Except as otherwise provided in this Section, no documentary material, answers to interrogatories, or tran-
scripts of oral testimony, or copies thereof, while in the possession of the custodian, shall be available for ex-
amination by any individual, except as determined necessary by the Attorney General and subject to the condi-
tions imposed by him or her for effective enforcement of the laws of this State, or as otherwise provided by
court order.

(3) Conditions for return of material. If any documentary material has been produced by any person in the
course of any investigation pursuant to a subpoena under this Section and:

(A) any case or proceeding before the court or grand jury arising out of such investigation, or any proceed-
ing before any State agency involving such material, has been completed, or

(B) no case or proceeding in which such material may be used has been commenced within a reasonable
time after completion of the examination and analysis of all documentary material and other information as-
sembled in the course of such investigation,

the custodian shall, upon written request of the person who produced such material, return to such person any
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such material which has not passed into the control of any court, grand jury, or agency through introduction
into the record of such case or proceeding.

(j) Judicial proceedings.

(1) Petition for enforcement. Whenever any person fails to comply with any subpoenaissued under subsection
(a), or whenever satisfactory copying or reproduction of any material requested in such demand cannot be
done and such person refuses to surrender such material, the Attorney General may file, in the circuit court of
any county in which such person resides, is found, or transacts business, or the circuit court of the county in
which an action filed pursuant to Section 4 of this Act is pending if the action relates to the subject matter of
the subpoena and serve upon such person a petition for an order of such court for the enforcement of the sub-
poena.

(2) Petition to modify or set aside subpoena.

(A) Any person who has received a subpoenaissued under subsection (a) may file, in the circuit court of
any county within which such person resides, is found, or transacts business, and serve upon the Attorney
General a petition for an order of the court to modify or set aside such subpoena. In the case of a petition ad-
dressed to an express demand for any product of discovery, a petition to modify or set aside such demand
may be brought only in the circuit court of the county in which the proceeding in which such discovery was
obtained is or was last pending. Any petition under this subparagraph (A) must be filed:

(i) within 20 days after the date of service of the subpoena, or at any time before the return date specified
in the subpoena, whichever date is earlier, or

(ii) within such longer period as may be prescribed in writing by the Attorney General.

(B) The petition shall specify each ground upon which the petitioner relies in seeking relief under subpara-
graph (A), and may be based upon any failure of the subpoenato comply with the provisions of this Section
or upon any constitutional or other legal right or privilege of such person. During the pendency of the peti-
tion in the court, the court may stay, as it deems proper, the running of the time allowed for compliance with
the subpoena, in whole or in part, except that the person filing the petition shall comply with any portion of
the subpoena not sought to be modified or set aside.

(3) Petition to modify or set aside demand for product of discovery. In the case of any subpoenaissued under
subsection (a) which is an express demand for any product of discovery, the person from whom such discov-

ery was obtained may file, in the circuit court of the county in which the proceeding in which such discovery

was obtained is or was last pending, a petition for an order of such court to modify or set aside those portions
of the subpoena requiring production of any such product of discovery, subject to the same terms, conditions,
and limitations set forth in subparagraph (j)(2) of this Section.
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(4) Jurisdiction. Whenever any petition isfiled in any circuit court under this subsection (j), such court shall
have jurisdiction to hear and determine the matter so presented, and to enter such orders as may be required to
carry out the provisions of this Section. Any final order so entered shall be subject to appeal in the same man-
ner as appeals of other final ordersin civil matters. Any disobedience of any final order entered under this
Section by any court shall be punished as a contempt of the court.

(k) Disclosure exemption. Any documentary material, answers to written interrogatories, or oral testimony
provided under any subpoenaissued under subsection (a) shall be exempt from disclosure under the lllinois
Administrative Procedure Act. [FN3]

[FN1] 735ILCS 5/1-101 et seq.

[FN2] 725 ILCS 5/106-1 €t seq.

[FN3] 51LCS 100/1-1 et seq.

175/7. Procedure

§ 7. Procedure. The Code of Civil Procedure [FN1] shall apply to all proceedings under this Act, except when
that Code is inconsistent with this Act.

[FN1] 735 ILCS 5/1-101 et seq.

175/8. Funds; Grants

8 8. Funds; Grants.

(a) Thereis hereby created the Whistleblower Reward and Protection Fund as a special fund in the State
Treasury. All proceeds of an action or settlement of a claim brought under this Act shall be deposited in the
Fund.

(b) Monies in the Fund shall be allocated, subject to appropriation, as follows: One-sixth of the monies shall
be paid to the Attorney General and one-sixth of the monies shall be paid to the Department of State Police for
State law enforcement purposes. The remaining two-thirds of the moniesin the Fund shall be used for pay-
ment of awards to Qui Tam plaintiffs, for attorneys' fees and expenses, and as otherwise specified in this Act.
The Attorney General shall direct the State Treasurer to make disbursement of funds as provided in court or-
ders setting those awards, fees, and expenses. The State Treasurer shall transfer any fund balances in excess of
those required for these purposes to the General Revenue Fund.

END OF DOCUMENT
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‘(é DEPARTMENT OF HEALTH & HUMAN SERVICES

Office of Inspector General

Washington, D.C. 20201

JUL 24 2008

Allen K. Pope

Director

Indiana Medicaid Fraud Control Unit
8005 Castleway Drive

Indianapolis, Indiana 46250-1946

Dear Mr. Pope:

The Office of Inspector General (OIG) of the U.S. Department of Health and Human Services
(HHS) has received your request to review the Indiana False Claims Act, Ind. Code §§ 5-11-5.5-
1 through 5-11-5.5-18, under the requirements of section 603 1(b) of the Deficit Reduction Act
(DRA). Section 6031 of the DRA provides a financial incentive for states to enact laws that
establish liability to the state for individuals and entities that submit false or fraudulent claims to
the state Medicaid program. For a state to qualify for this incentive, the state law must meet
certain requirements enumerated under section 6031(b) of the DRA, as determined by the
Inspector General of HHS in consultation with the Department of Justice (DOJ). Based on our
review of the law and consultation with DOJ, we have determined that Indiana’s False Claims
Act meets the requirements of section 6031(b) of the DRA.

Please note that a state that has a law in effect that OIG has determined meets the requirements of
section 6031(b) of the DRA will be deemed in compliance with such requirements for so long as
the law continues to meet such requirements. We would appreciate it if you would notify OIG of
any amendment to the Indiana False Claims Act within 30 days after such amendment.

If you have any questions regarding this review, please contact me, or your staff may contact
Susan Elter Gillin at 202-205-9426 or susan.gillin@oig.hhs.gov or Katie Arnholt at (202) 205-
3203 or katie.arnholt@oig.hhs.gov.

Sincerely,

Daniel R. Levinson
Inspector General

cc: Aaron Blight, CMS
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West's Annotated Indiana Code Currentness
Title 5. State and Local Administration
~g Article 11. Accounting for Public Funds
= Chapter 5.5. False Claims and Whistleblower Protection
= 5-11-5.5-1 Definitions

Sec. 1. The following definitions apply throughout this chapter:

(1) “Claim” means a request or demand for money or property that is made to a contractor, grantee, or other
recipient if the state:

(A) provides any part of the money or property that is requested or demanded; or

(B) will reimburse the contractor, grantee, or other recipient for any part of the money or property that is
regquested or demanded.

(2) “Documentary material” means:

(A) the original or a copy of a book, record, report, memorandum, paper, communication, tabulation,
chart, or other document;

(B) adata compilation stored in or accessible through computer or other information retrieval systems, to-
gether with instructions and all other materials necessary to use or interpret the data compilations; and

(C) aproduct of discovery.

(3) “Investigation” means an inquiry conducted by an investigator to ascertain whether a person is or has been
engaged in aviolation of this chapter.

(4) “Knowing”, “knowingly”, or “ known” means that a person, regarding information:
(A) has actual knowledge of the information;

(B) actsin deliberate ignorance of the truth or falsity of the information; or

(C) actsin reckless disregard of the truth or falsity of the information.
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(5) “Person” includes a natural person, a corporation, afirm, an association, an organization, a partnership, a
limited liability company, a business, or a trust.

(6) “Product of discovery” means the original or duplicate of:

(A) adeposition;

(B) aninterrogatory;

(C) adocument;

(D) athing;

(E) aresult of the inspection of land or other property; or

(F) an examination or admission;

that is obtained by any method of discovery in ajudicial or an administrative proceeding of an adversarial
nature. The term includes a digest, an analysis, a selection, a compilation, a derivation, an index, or another
method of accessing an item listed in this subdivision.

(7) “State” means Indiana or any agency of state government. The term does not include a political subdivi-
sion.

5-11-5.5-2 Fraudulent actions against the state; civil penalty

Sec. 2. (a) This section does not apply to a claim, record, or statement concerning income tax (1C 6-3).

(b) A person who knowingly or intentionally:

(1) presents afalse claim to the state for payment or approval;

(2) makes or uses afalse record or statement to obtain payment or approval of afalse claim from the state;

(3) with intent to defraud the state, delivers less money or property to the state than the amount recorded on
the certificate or receipt the person receives from the state;
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(4) with intent to defraud the state, authorizes issuance of areceipt without knowing that the information on
the receipt istrue;

(5) receives public property as a pledge of an obligation on a debt from an employee who is not lawfully au-
thorized to sell or pledge the property;

(6) makes or uses afalse record or statement to avoid an obligation to pay or transmit property to the state;

(7) conspires with another person to perform an act described in subdivisions (1) through (6); or

(8) causes or induces another person to perform an act described in subdivisions (1) through (6);

is, except as provided in subsection (c), liable to the state for a civil penalty of at least five thousand dollars
($5,000) and for up to three (3) times the amount of damages sustained by the state. In addition, a person who
violates this section is liable to the state for the costs of a civil action brought to recover a penalty or damages.

(c) If the factfinder determines that the person who violated this section:

(1) furnished state officials with all information known to the person about the violation not later than thirty
(30) days after the date on which the person obtained the information;

(2) fully cooperated with the investigation of the violation; and

(3) did not have knowledge of the existence of an investigation, a criminal prosecution, acivil action, or an
administrative action concerning the violation at the time the person provided information to state officials;

the person isliable for a penalty of not less than two (2) times the amount of damages that the state sustained
because of the violation. A person who violates this section is also liable to the state for the costs of acivil ac-
tion brought to recover a penalty or damages.

5-11-5.5-3 Fraudulent actions against the state; investigation; rights of attorney general or inspector gen-
eral to bring civil suit

Sec. 3. (a) The:

(1) attorney general; and

(2) inspector general;
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have concurrent jurisdiction to investigate a violation of section 2 of this chapter.

(b) If the attorney general discovers aviolation of section 2 of this chapter, the attorney general may bring a
civil action under this chapter against a person who may be liable for the violation.

(c) If the inspector general discovers aviolation of section 2 of this chapter, the inspector general shall certify
this finding to the attorney general. The attorney general may bring a civil action under this chapter against a
person who may be liable for the violation.

(d) If the attorney general or the inspector general is served by a person who has filed a civil action under sec-
tion 4 of this chapter, the attorney general has the authority to intervene in that action as set forth in section 4
of this chapter.

(e) If the attorney general:

(1) isdisqualified from investigating a possible violation of section 2 of this chapter;

(2) isdisqualified from bringing a civil action concerning a possible violation of section 2 of this chapter;

(3) isdisqualified from intervening in a civil action brought under section 4 of this chapter concerning a pos-
sible violation of section 2 of this chapter;

(4) elects not to bring a civil action concerning a possible violation of section 2 of this chapter; or

(5) elects not to intervene under section 4 of this chapter;

the attorney general shall certify the attorney general's disqualification or election to the inspector general.

(f) If the attorney general has certified the attorney general's disqualification or election not to bring a civil ac-
tion or intervene in a case under subsection (€), the inspector general has authority to:

(2) bring acivil action concerning a possible violation of section 2 of this chapter; or

(2) intervene in a case under section 4 of this chapter.

(g) The attorney general shall certify to the inspector general the attorney general’s disqualification or election
under subsection (€) in atimely fashion, and in any event not later than:
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(1) sixty (60) days after being served, if the attorney general has been served by a person who has filed a civil
action under section 4 of this chapter; or

(2) one hundred eighty (180) days before the expiration of the statute of limitations, if the attorney general has
not been served by a person who has filed a civil action under section 4 of this chapter.

(h) A civil action brought under section 4 of this chapter may be filed in:

(1) acircuit or superior court in Marion county; or

(2) acircuit or superior court in the county in which a defendant or plaintiff resides.

(i) The state is not required to file a bond under this chapter.

5-11-5.5-4 Fraudulent actions against the state; civil action brought by individual; procedure; interven-
tion by attorney general or inspector general

Sec. 4. (a) A person may bring acivil action for aviolation of section 2 of this chapter on behalf of the person
and on behalf of the state. The action:

(1) must be brought in the name of the state; and

(2) may befiled in acircuit or superior court in:

(A) the county in which the person resides;

(B) the county in which a defendant resides; or

(C) Marion County.

(b) Except as provided in section 5 of this chapter, an action brought under this section may be dismissed only
if:

(1) the attorney general or the inspector general, if applicable, files awritten motion to dismiss explaining
why dismissal is appropriate; and

(2) the court issues an order:
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(A) granting the motion; and

(B) explaining the court's reasons for granting the motion.

(c) A person who brings an action under this section shall serve:

(1) acopy of the complaint; and

(2) awritten disclosure that describes all relevant material evidence and information the person possesses;

on both the attorney general and the inspector general. The person shall file the complaint under seal, and the
complaint shall remain under seal for at least one hundred twenty (120) days. The complaint shall not be
served on the defendant until the court orders the complaint served on the defendant following the intervention
or the election not to intervene of the attorney general or the inspector general. The state may elect to inter-
vene and proceed with the action not later than one hundred twenty (120) days after it receives both the com-
plaint and the written disclosure.

(d) For good cause shown, the attorney general or the inspector general may move the court to extend the time
during which the complaint must remain under seal. A motion for extension may be supported by an affidavit
or other evidence. The affidavit or other evidence may be submitted in camera.

(e) Before the expiration of the time during which the complaint is sealed, the attorney general or the inspector
general may:

(1) intervene in the case and proceed with the action, in which case the attorney general or the inspector gen-
eral shall conduct the action; or

(2) elect not to proceed with the action, in which case the person who initialy filed the complaint may pro-
ceed with the action.

(f) The defendant in an action filed under this section is not required to answer the complaint until twenty-one
(21) days after the complaint has been unsealed and served on the defendant.

(g) After a person has filed a complaint under this section, no person other than the attorney general or the in-
spector general may:

(1) intervene; or
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(2) bring another action based on the same facts.

(h) If the person who initially filed the complaint:

(1) planned and initiated the violation of section 2 of this chapter; or

(2) has been convicted of a crime related to the person's violation of section 2 of this chapter;

upon motion of the attorney general or the inspector general, the court shall dismiss the person as a plaintiff.

5-11-5.5-5 Fraudulent actions against the state; intervention by attorney general or inspector general in
civil action brought by individual

Sec. 5. (a) If the attorney general or the inspector general intervenesin an action under section 4 of this
chapter, the attorney general or the inspector general is responsible for prosecuting the action and is not bound
by an act of the person who initially filed the complaint. The attorney general or the inspector general may
move for a change of venue to Marion County if the attorney general or the inspector general files a motion
for change of venue not later than ten (10) days after the attorney general or the inspector general intervenes.
Except as provided in this section, the person who initially filed the complaint may continue as a party to the
action.

(b) The attorney general or the inspector general may dismiss the action after:

(1) notifying the person who initialy filed the complaint; and

(2) the court has conducted a hearing at which the person who initially filed the complaint was provided the
opportunity to be heard on the motion.

(c) The attorney general or the inspector general may settle the action if a court determines, after a hearing,
that the proposed settlement is fair, adequate, and reasonable in light of the circumstances. Upon a showing of
good cause, the court may:

(1) conduct the settlement hearing in camera; or

(2) lift al or part of the seal to facilitate the investigative process or settlement.

The court may consider an objection to the settlement brought by the person who initially filed the complaint,
but is not bound by this objection.
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(d) Upon a showing by the attorney general, the inspector general, or the defendant that unrestricted participa-
tion by the person who initially filed the complaint:

(1) will interfere with the prosecution of the case by the attorney general or the inspector general; or

(2) will involve the presentation of repetitious or irrelevant evidence, or evidence introduced for purposes of
harassment;

the court may impose reasonable limitations on the person's participation, including a limit on the number of
witnesses that the person may call, alimit to the amount and type of evidence that the person may introduce, a
limit to the length of testimony that the person's witness may present, and a limit to the person's cross-
examination of a witness.

(e) If the attorney general or the inspector general elects not to intervene in the action, the person who initially
filed the complaint has the right to prosecute the action. Upon request, the attorney general or the inspector
general shall be served with copies of all documents filed in the action and may obtain a copy of depositions
and other transcripts at the state's expense.

(f) If the attorney general and the inspector general have elected not to intervene in an action in accordance
with section 4 of this chapter, upon a showing of good cause, a court may permit either the attorney general or
the inspector general to intervene at a later time. The attorney general may move to intervene at any time. If
the attorney general has not moved to intervene, the inspector general may move to intervene by providing
written notice to the attorney general of the inspector general's intent to intervene. If the attorney general does
not move to intervene earlier than fifteen (15) days after receipt of the notice of intent to intervene, the in-
spector general may move to intervene. If the attorney general or the inspector general intervenes under this
subsection, the attorney general or the inspector general is responsible for prosecuting the action asif the at-
torney general or the inspector general had intervened in accordance with section 4 of this chapter.

(g) If the attorney general or inspector general shows that a specific discovery action by the person who ini-
tially filed the complaint will interfere with the investigation or prosecution of acivil or criminal matter
arising out of the same facts, the court may, following a hearing in camera, stay discovery for not more than
sixty (60) days. After the court has granted a sixty (60) day stay, the court may extend the stay, following a
hearing in camera, if it determines that the state has pursued the civil or criminal investigation with reasonable
diligence and that a specific discovery action by the person who initially filed the complaint will interfere with
the state's investigation or prosecution of the civil or criminal matter.

(h) A court may dismiss an action brought under this chapter to permit the attorney general or the inspector
general to pursue its claim through an alternative proceeding, including an administrative proceeding or a pro-
ceeding brought in another jurisdiction. The person who initially filed the complaint has the same rightsin the
alternative proceedings as the person would have had in the original proceedings. A finding of fact or conclu-
sion of law made in the alternative proceeding is binding on all parties to an action under this section once the
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determination made in the alternative proceeding is final under the rules, regulations, statutes, or law govern-
ing the alternative proceeding, or if the time for seeking an appeal or review of the determination made in the
alternative proceeding has elapsed.

5-11-5.5-6 Fraudulent actions against the state; entitlement of individual who brought civil action where
stateis successful

Sec. 6. (a) The person who initially filed the complaint is entitled to the following amounts if the state prevails
in the action:

(1) Except as provided in subdivision (2), if the attorney general or the inspector general intervened in the ac-
tion, the person is entitled to receive at least fifteen percent (15%) and not more than twenty-five percent
(25%) of the proceeds of the action or settlement, plus reasonable attorney's fees and an amount to cover the
expenses and costs of bringing the action.

(2) If the attorney general or the inspector general intervened in the action and the court finds that the evid-
ence used to prosecute the action consisted primarily of specific information contained in:

(A) atranscript of acriminal, acivil, or an administrative hearing;

(B) alegidlative, an administrative, or another public report, hearing, audit, or investigation; or

(C) anews mediareport;

the person is entitled to receive not more than ten percent (10%) of the proceeds of the action or settlement,
plus reasonable attorney's fees and an amount to cover the expenses and costs of bringing the action.

(3) If the attorney general or the inspector general did not intervene in the action, the person is entitled to re-
ceive at least twenty-five percent (25%) and not more than thirty percent (30%) of the proceeds of the action
or settlement, plus reasonable attorney's fees and an amount to cover the expenses and costs of bringing the
action.

(4) If the person who initially filed the complaint:

(A) planned and initiated the violation of section 2 of this chapter; or

(B) has been convicted of a crime related to the person's violation of section 2 of this chapter;
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the person is not entitled to an amount under this section.

After conducting a hearing at which the attorney general or the inspector general and the person who initially
filed the complaint may be heard, the court shall determine the specific amount to be awarded under this sec-
tion to the person who initially filed the complaint. The award of reasonable attorney's fees plus an amount to
cover the expenses and costs of bringing the action is an additional cost assessed against the defendant and
may not be paid from the proceeds of the civil action.

(b) I:

(1) the attorney general or the inspector general did not intervene in the action; and

(2) the defendant prevails;

the court may award the defendant reasonable attorney's fees plus an amount to cover the expenses and costs
of defending the action, if the court finds that the action is frivolous.

(c) The state is not liable for the expenses, costs, or attorney's fees of a party to an action brought under this
chapter.

5-11-5.5-7 Fraudulent actions against the state; jurisdiction for civil action brought by individual

Sec. 7. (a) This section does not apply to an action brought by:

(1) the attorney general;

(2) the inspector general;

(3) aprosecuting attorney; or

(4) astate employee in the employee's official capacity.

(b) A court does not have jurisdiction over an action brought under section 4 of this chapter that is based on
information discovered by a present or former state employee in the course of the employee's employment, un-
less:

(1) the employee, acting in good faith, has exhausted existing internal procedures for reporting and recovering
the amount owed the state; and
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(2) the state has failed to act on the information reported by the employee within a reasonable amount of time.

(c) A court does not have jurisdiction over an action brought under section 4 of this chapter if the action is
brought by an incarcerated offender, including an offender incarcerated in another jurisdiction.

(d) A court does not have jurisdiction over an action brought under section 4 of this chapter against the state, a
state officer, ajudge (as defined in IC 33-23-11-7), ajustice, a member of the general assembly, a state em-
ployee, or an employee of a political subdivision, if the action is based on information known to the state at
the time the action was brought.

(e) A court does not have jurisdiction over an action brought under section 4 of this chapter if the action is
based upon an act that is the subject of a civil suit, acriminal prosecution, or an administrative proceeding in
which the state is a party.

(f) A court does not have jurisdiction over an action brought under section 4 of this chapter if the action is
based upon information contained in:

(1) atranscript of acriminal, acivil, or an administrative hearing;

(2) alegislative, an administrative, or another public report, hearing, audit, or investigation; or

(3) anews mediareport;

unless the person bringing the action has direct and independent knowledge of the information that is the basis
of the action, and the person bringing the action has voluntarily provided this information to the state.

5-11-5.5-8 Fraudulent actions against the state; relief for employee discriminated against for objecting to
or assisting in investigation of action

Sec. 8. (a) An employee who has been discharged, demoted, suspended, threatened, harassed, or otherwise
discriminated against in the terms and conditions of employment by the employee's employer because the em-
ployee:

(1) objected to an act or omission described in section 2 of this chapter; or

(2) initiated, testified, assisted, or participated in an investigation, an action, or a hearing under this chapter;

is entitled to all relief necessary to make the employee whole.
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(b) Relief under this section may include:

(1) reinstatement with the same seniority status the employee would have had but for the act described in sub-
section (a);

(2) two (2) times the amount of back pay owed the employes;

(3) interest on the back pay owed the employee; and

(4) compensation for any special damages sustained as a result of the act described in subsection (a), including
costs and expenses of litigation and reasonabl e attorney's fees.

(c) An employee may bring an action for the relief provided in this section in any court with jurisdiction.

5-11-5.5-9 Service of process; limitations on actions; burden of proof; estoppel

Sec. 9. (a) A subpoena requiring the attendance of awitness at atrial or hearing conducted under this chapter
may be served at any place in the state.

(b) A civil action under section 4 of this chapter is barred unless it is commenced:

(1) not later than six (6) years after the date on which the violation is committed; or

(2) not later than three (3) years after the date when facts material to the cause of action are discovered or
reasonably should have been discovered by a state officer or employee who is responsible for addressing the
false claim. However, an action is barred unless it is commenced not later than ten (10) years after the date on
which the violation is committed.

(c) Inacivil action brought under this chapter, the state is required to establish:

(1) the essential elements of the offense; and

(2) damages;

by a preponderance of the evidence.

(d) If adefendant has been convicted (including a plea of guilty or nolo contendere) of a crime involving fraud
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or afalse statement, the defendant is estopped from denying the elements of the offense in a civil action
brought under section 4 of this chapter that involves the same transaction as the criminal prosecution.

5-11-5.5-10 Civil investigative demands

Sec. 10. (@) If the attorney general or the inspector general has reason to believe that a person may be in pos-
session, custody, or control of documentary material or information relevant to an investigation involving a
false claim, the attorney general or the inspector general may, before commencing a civil proceeding under
this chapter, issue and serve a civil investigative demand requiring the person to do one (1) or more of the fol-
lowing:

(1) Produce the documentary material for inspection and copying.

(2) Answer an interrogatory in writing concerning the documentary material or information.

(3) Give oral testimony concerning the documentary material or information.

(b) If acivil investigative demand is a specific demand for a product of discovery, the official issuing the civil
investigative demand shall:

(1) serve acopy of the civil investigative demand on the person from whom the discovery was obtained; and

(2) notify the person to whom the civil investigative demand is issued of the date of service.

5-11-5.5-11 Civil investigative demands; requirements

Sec. 11. (@) A civil investigative demand issued under this chapter must describe the conduct constituting a vi-
olation involving afalse claim that is under investigation and the statute or rule that has been violated.

(b) If acivil investigative demand is for the production of documentary material, the civil investigative de-
mand must:

(1) describe each class of documentary material to be produced with sufficient specificity to permit the materi-
al to be fairly identified;

(2) prescribe areturn date for each class of documentary material that provides a reasonable period of time to
assemble and make the material available for inspection and copying; and
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(3) identify the official to whom the material must be made available.

(c) If acivil investigative demand is for answers to written interrogatories, the civil investigative demand
must:

(1) set forth with specificity the written interrogatories to be answered;

(2) prescribe the date by which answers to the written interrogatories must be submitted; and

(3) identify the official to whom the answers must be submitted.

(d) If acivil investigative demand requires oral testimony, the civil investigative demand must:

(1) prescribe a date, time, and place at which oral testimony will be given;

(2) identify the official who will conduct the examination and the custodian to whom the transcript of the ex-
amination will be submitted,;

(3) specifically state that attendance and testimony are necessary to the conduct of the investigation;

(4) notify the person receiving the demand that the person has the right to be accompanied by an attorney and
any other representative; and

(5) describe the general purpose for which the demand is being issued and the general nature of the testimony,
including the primary areas of inquiry.

(e) A civil investigative demand that is a specific demand for a product of discovery may not be returned until
at least twenty-one (21) days after a copy of the civil investigative demand has been served on the person from
whom the discovery was obtained.

(f) The date prescribed for the giving of oral testimony under acivil investigative demand issued under this
chapter must be a date that is not less than seven (7) days after the date on which the demand is received, un-
less the official issuing the demand determines that exceptional circumstances are present that require an earli-
er date.

(g) The official who issues a civil investigative demand may not issue more than one (1) civil investigative de-
mand for oral testimony by the same person, unless:
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(1) the person requests otherwise; or

(2) the official who issues a civil investigative demand, after conducting an investigation, notifies the person
in writing that an additional civil investigative demand for oral testimony is necessary.

5-11-5.5-12 Civil investigative demands; materials protected from disclosure

Sec. 12. (@) A civil investigative demand issued under this chapter may not require the production of any doc-
umentary material, the submission of any answers to written interrogatories, or the giving of any oral testi-
mony if the material, answers, or testimony would be protected from disclosure under the standards applic-
able:

(1) to a subpoena or subpoena duces tecum issued by a court to aid in agrand jury investigation; or

(2) to adiscovery request under the rules of trial procedure;

to the extent that the application of these standardsto a civil investigative demand is consistent with the pur-
poses of this chapter.

(b) A civil investigative demand that is a specific demand for a product of discovery supersedes any contrary
order, rule, or statutory provision, other than this section, that prevents or restricts disclosure of the product of
discovery. Disclosure of a product of discovery under a specific demand does not constitute a waiver of aright
or privilege that the person making the disclosure may be otherwise entitled to invoke to object to discovery
of trial preparation materials.

5-11-5.5-13 Civil investigative demands; service
Sec. 13. (@) A civil investigative demand issued under this chapter may be served by an investigator or by any

other person authorized to serve process.

(b) A civil investigative demand shall be served in accordance with the rules of trial procedure. A court having
jurisdiction over a person not located in the state has the same authority to enforce compliance with this
chapter as the court has over a person located in the state.

5-11-5.5-14 Civil investigative demands; application of trial rules

Sec. 14. (a) The production of documentary material in response to a civil investigative demand served under
this chapter shall be made in accordance with Trial Rule 34.
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(b) Each interrogatory in a civil investigative demand served under this chapter shall be answered in accord-
ance with Trial Rule 33.

(c) The examination of a person under acivil investigative demand for oral testimony served under this
chapter shall be conducted in accordance with Trial Rule 30.

5-11-5.5-15 Civil investigative demands; handling and availability of documentary material, answerstoin-
terrogatories, or transcripts of oral testimony

Sec. 15. (@) The official who issued the civil investigative demand is the custodian of the documentary materi-

al, answersto interrogatories, and transcripts of oral testimony received under this chapter.

(b) An investigator who receives documentary material, answers to interrogatories, or transcripts of oral testi-
mony under this section shall transmit them to the official who issued the civil investigative demand. The offi-
cial shall take physical possession of the material, answers, or transcripts and is responsible for the use made
of them and for the return of documentary material.

(c) The official who issued the civil investigative demand may make copies of documentary material, answers
to interrogatories, or transcripts of oral testimony as required for official use by the attorney general, the in-
spector general, or the state police. The material, answers, or transcripts may be used in connection with the
taking of oral testimony under this chapter.

(d) Except as provided in subsection (€), documentary material, answers to interrogatories, or transcripts of or-
al testimony, while in the possession of the official who issued the civil investigative demand, may not be
made available for examination to any person other than:

(1) the attorney general or designated personnel of the attorney general's office;

(2) the inspector general or designated personnel of the inspector general's office; or

(3) an officer of the state police who has been authorized by the official who issued the civil investigative de-
mand.

(e) Therestricted availability of documentary material, answers to interrogatories, or transcripts of oral testi-
mony does not apply:

(1) if the person who provided:

(A) the documentary material, answers to interrogatories, or oral testimony; or
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(B) aproduct of discovery that includes documentary material, answers to interrogatories, or oral testi-
mony;

consents to disclosure;

(2) to the general assembly or a committee or subcommittee of the general assembly; or

(3) to a state agency that requires the information to carry out its statutory responsibility.

Documentary material, answers to interrogatories, or transcripts of oral testimony requested by a state agency
may be disclosed only under a court order finding that the state agency has a substantial need for the use of the
information in carrying out its statutory responsibility.

(f) While in the possession of the official who issued the civil investigative demand, documentary material,
answers to interrogatories, or transcripts of oral testimony shall be made available to the person, or to the rep-
resentative of the person who produced the material, answered the interrogatories, or gave oral testimony. The
official who issued the civil investigative demand may impose reasonable conditions upon the examination or
use of the documentary material, answers to interrogatories, or transcripts of oral testimony.

(9) The official who issued the civil investigative demand and any attorney employed in the same office as the
official who issued the civil investigative demand may use the documentary material, answers to interrogator-

ies, or transcripts of oral testimony in connection with a proceeding before a grand jury, a court, or an agency.
Upon the completion of the proceeding, the attorney shall return to the official who issued the civil investigat-
ive demand any documentary material, answers to interrogatories, or transcripts of oral testimony that are not

under the control of the grand jury, court, or agency.

(h) Upon written request of a person who produced documentary material in response to a civil investigative
demand, the official who issued the civil investigative demand shall return any documentary material in the
official's possession to the person who produced documentary material, if:

(1) aproceeding before a grand jury, a court, or an agency involving the documentary material has been com-
pleted; or

(2) aproceeding before agrand jury, a court, or an agency involving the documentary material has not been
commenced within areasonable time after the completion of the investigation.

The official who issued the civil investigative demand is not required to return documentary material that isin
the custody of agrand jury, a court, or an agency.
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5-11-5.5-16 Civil investigative demands; sanctions for noncompliance; protective order
Sec. 16. (a) A person who has failed to comply with a civil investigative demand is subject to sanctions under

Trial Rule 37 to the same extent as a person who has failed to cooperate in discovery.

(b) A person who objects to a civil investigative demand issued under this chapter may seek a protective order
in accordance with Trial Rule 26(C).

5-11-5.5-17 Civil investigative demands; confidentiality of materials

Sec. 17. Documentary material, answers to written interrogatories, or oral testimony provided in response to a
civil investigative demand issued under this chapter are confidential.

5-11-5.5-18 Application of Indiana Rules of Trial Procedure

Sec. 18. Proceedings under this chapter are governed by the Indiana Rules of Trial Procedure, unless the Indi-
ana Rules of Trial Procedure are inconsistent with this chapter.

END OF DOCUMENT
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DEC 2 1 2006

Mr. Robert Patten

Assistant Attorney General
Medicaid Fraud Control Unit
Office of the Attorney General
State of Massachusetts

1 Ashburton Place

Boston, Massachusetts 02108

Dear Mr. Patten:

We have received your request to review the Massachusetts False Claims Law, Mass. Gen. Laws
ch. 12, § 5A under the requirements of Section 6031(b) of the Deficit Reduction Act (DRA).
Section 6031 of the DRA provides a financial incentive for states to enact laws that establish
liability to the state for individuals and entities that submit false or fraudulent claims to the state
Medicaid program. For a state to qualify for this incentive, the state law must meet certain
requirements enumerated under section 6031(b) of the DRA, as determined by the Inspector
General of the Department of Health and Human Services in consultation with the Department of
Justice (DOJ). Based on our review of the law and consultation with DOJ, we have determined
that the Massachusetts False Claims Law meets the requirements of section 6031(b) of the DRA.

Please note that a state that has a law in effect that meets the requirements of section 6031(b) of

the DRA as of January 1, 2007 will be deemed in compliance with such requirements for so long
as the law continues to meet such requirements. We would appreciate it if you would notify OIG
of any amendment to the Massachusetts False Claims Law within 30 days after such amendment.

If you have any questions regarding this review, please contact me, or have your staff contact
Roderick Chen at 202-401-4134 or roderick.chen@oig.hhs.gov.

Sincerely,

Aot B Arinaons

Daniel R. Levinson
Inspector General

cc: Aaron Blight, CMS
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Massachusetts General Laws Annotated Currentness
Part I. Administration of the Government (Ch. 1-182)
g Title Il. Executive and Administrative Officers of the Commonwealth (Ch. 6-28A)
<@ Chapter 12. Department of the Attorney General, and the District Attorneys (Refs & Annos)
= 8 5A. False claims; definitions

(a) For the purposes of this section, the following words shall, unless the context clearly requires otherwise,
have the following meaning:-

“Claim”, any request or demand, whether pursuant to a contract or otherwise, for money or property which is
made to an officer, employee, agent or other representative of the commonwealth, political subdivision thereof
or to a contractor, subcontractor, grantee, or other person if the commonwealth or any political subdivision
thereof provides any portion of the money or property which is requested or demanded, or if the commonwealth
or any political subdivision thereof will reimburse directly or indirectly such contractor, subcontractor, grantee,
or other person for any portion of the money or property which is requested or demanded.

“False claims law”, pursuant to sections 5B to 50, inclusive.

“False claims action”, an action filed by the office of the attorney general or arelator pursuant to this section.

“Knowing and knowingly”, possessing actual knowledge of relevant information, acting with deliberate ignor-
ance of the truth or falsity of the information or acting in reckless disregard of the truth or falsity of the informa-
tion and no proof of specific intent to defraud is required.

“Original source”, an individual who has direct and independent knowledge of the information on which the al-
legations are based and has voluntarily provided the information to the attorney general, without public disclos-
ure, before filing an action under this section which is based on such information.

“Person”, any natural person, corporation, partnership, association, trust or other business or legal entity.

“Political subdivision”, any city, town, county or other governmental entity authorized or created by state law,
including public corporations and authorities.
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“Relator”, an individual who brings an action under paragraph (2) of section 5C.

CREDIT(S)

Added by St.2000, c. 159, § 18.

HISTORICAL AND STATUTORY NOTES

2002 Main Volume

St.2000, c. 159, § 18, an emergency act, was approved July 28, 2000, and by § 498 made effective as of July 1,
2000.

LIBRARY REFERENCES

2002 Main Volume

Fraud31.
Westlaw Topic No. 184.
C.J.S. Franchises §8 86 to 89.

RESEARCH REFERENCES
2009 Electronic Update
Treatises and Practice Aids

Bruner and O'Connor on Construction Law 8 4:52, False Claims--State and Local Remedies.

Bruner and O'Connor on Construction Law 8§ 19:99, Contractor's Common Law Damage Measures for Owner
Breach of Contract--Fraud or Misrepresentation in Computation of Damage Claims.

Bruner and O'Connor on Construction Law § 8:76.55, Submission of False Information in Course of Payment
Process: False Claims Act (FCA)--Criminalizing the Payment Process: Criminal False Claims Act--State False
Claims...

9 Mass. Prac. Series § 6.5, Interest Necessary to Enable Person to be Party Plaintiff--Qui Tam Action.

31 Mass. Prac. Series § 29.8, Qui Tam Action.

37 Mass. Prac. Series § 8.7, Qui Tam Action.
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49 Mass. Prac. Series § 3:25, Judicial Standards for Issuance of Order o